- 


“Law is a regulation in accord 
with reason, issued by a lawful 
superior for the common good.” 
—Aquinas, Summa Theologica. 
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Is the Liability “on the House”? 


“Teach me, O Lord, the way of thy 
statutes; and I shall keep it unto the end. 


“Give me understanding, and I shall 
keep thy law; yea, I shall observe it with 
my whole heart.” * 


T HE WAY of man’s statutes may some- 
times be as obscure as the way God’s 
law appeared to the psalmist. For example, 
Judge Chapman of the Supreme Court of 
Florida says: “In statutory construction 
the legislative intent is the polar star by 
which the court must be guided, and such 
intent must be given effect though ap- 
parently it may contradict the strict letter 
of the statute.” ? 

Understandably, therefore, the survey of 
civil damage acts presented in this de- 
partment last month should be supple- 
mented by at least a few of the judicial 
expresssions as to the meaning of those 
statutes. In view of the apparent diversity 
of some of the provisions, it seems appro- 
priate to consider some questions which are 
fairly unique as well as some questions 
which arise under most of the enactments. 

Unless such an attempt were to approxi- 
mate the length of a book, the selection of 
the problems—and, to some extent, their 
classification—must of course be arbitrary. 
Perhaps this word best applies to the selec- 
tion of cases dealing with the “unique” 
problems of the unlawful sale of liquor, the 
requirement that notice not to sell be 
given the tavern keeper, and the problems 
in connection with the liability of the owner 
of the premises. 


Illegal Sale 


Last month’s Report pointed out that ten 
of the twenty states having civil damage 


2 Psalm 119: 33-34. 
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acts require the sale or gift to be unlawful 
before any liability can attach to the tavern 
keeper. Probably the most common illegal 
sale in the civil damage cases involves a 
vendee who is already intoxicated. Fre- 
quently, therefore, the factual question will 
be the decisive one, and it is not surprising 
that this group of cases contain most of 
the square holdings that there is insufficient 
evidence to go to the jury. The plaintiff in 
Juckniess v. Doran, 31 CCH AvutomopiLe 
Cases 340, 323. Mich. 566, 36 N. W. (2d) 
148 (1949), tried to sidestep this problem 
with the argument that the Michigan 
statute applied “when the liquor sold or 
furnished caused or contributed to the in- 
toxication of the person who caused the 
injury.” This argument was apparently 
persuasive to the trial court, who allowed 
judgment to be entered for the plaintiff. 
However, the Supreme Court of Michigan 
was quite clear that the tavern keeper could 
not be liable if the purchaser was not in- 
toxicated at the time of the sale, and the 
court therefore vacated the judgment on the 
ground that there was insufficient evidence 
for the jury verdict to be sustained. 


Somewhat unusual among the cases in- 
volving an illegal sale of intoxicating liquor 
is Stabs v. City of Tower, 40 N. W. (2d) 
362 (Minn., 1949), 
that the defendant city “owned and oper- 
ated a municipal liquor store; that by its 
servants and employes it furnished intoxicat- 
ing liquor to plaintiff in such store when 
he was ‘obviously’ intoxicated and that he 
became so highly intoxicated he did not 
know what he was doing; that while he 
was in such highly intoxicated condition 
he was arrested by police officers of de- 
fendant and lodged in its jail; and that, 
while in jail, as a consequence of his in- 


2 Singleton v. Larson, January Term, 1950. 
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toxicated condition, he broke certain plumb- 
ing fixtures and came in contact with them 
in their broken condition in such a way as 
to sustain severe bodily injuries.” 

The plaintiff expressly disclaimed liability 
on the city’s part under the Minnesota civil 
damage act, it being generally held that the 
intoxicated person himself has no cause of 
action. Instead, he predicated his right of 
recovery on two grounds: (1) that the sale 
to plaintiff while intoxicated violated other 
statutory provisions,® so that defendant be- 
came liable for a penalty measured by 
plaintiff's actual damages; (2) aside from 
any liability for a penalty, defendant should 
be liable in tort by reason of furnishing 
plaintiff intoxicating liquor in violation of 
statute, when plaintiff was obviously in- 
toxicated, thereby causing plaintiff to be- 
come so highly intoxicated that he did not 
know what he was doing and to inflict upon 
‘himself, while in jail, the injuries mentioned. 


The first theory of recovery had to fail, 
the court held. The recovery of the penalty 
was premised upon the existence of, or 
the requirement that the defendant post, a 
bond. While this requirement clearly ap- 
plied to privately licensed liquor stores, 
the court said it would be absurd to apply 
it to a municipal liquor store. since the 
municipality would be both obligor and 
obligee on the bond and would be the 
regulating authority having the power to 
approve or disapprove its terms. By way 
“of dictum the court continued: 


“Of course, we intimate no opinion as to 
the merits of the two systems of regulation 
mentioned [i.e., licensing and municipal 
ownership], for the plain reason that it is 
no part of the judicial function to do so. It 
may be, as asserted upon the argument, that 
the validity of the reasons advanced for 
municipal liquor stores is challenged by 
the facts here, which showed that defendant 
not only illegally served intoxicating liquor 
in its store, but also that after plaintiff had 
become intoxicated as a consequence 
thereof he was lodged in defendant’s jail 
by its police officers. Such matters are for 


legislative consideration and not for the 
court.” 


Despite these considerations, however, the 
court concisely disposed of the plaintiff's 
second theory by construing the complaint 
to mean that plaintiff knew what he was 
doing when he purchased and consumed the 
liquor. “A drunken man, equally with a 
sober man, is presumed to know and intend 


rs 


*2 Minnesota Statutes 1949, Sections 340.10 
and 340.73. 
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Collision damage caused by a hazard 
insured under the comprehensive clause 
leads to legal problems which are sum- 
marized by Howard A. Kochendorfer 
in the article, “Collision Damage 
Under the Automobile Comprehensive 
Clause.” 
2 


Professor William J. Bowe discusses 
the paradoxical fact that some of the 
best prospects for life insurance are 
the uninsurable, after they have been 
told about the gift and estate tax laws. 


A general agent who writes no insur- 
ance himself needs a license in Cali- 
fornia, according to an opinion reported 
in “Recent Opinions of the Attorneys 
General.” 





An order in Illinois will require new 
motor vehicle rate filings by seventy- 
two companies. The changes are dis- 
cussed in “State Department Rulings.” 


Upsetting precedents, the Iowa Su- 
preme Court has held that a not-for- 
profit corporation may be liable for 
damages in‘a negligence case. The 
decision is reported in “What the 
Courts Are Doing.” 


Combining the virtue of brevity with 
a factual approach, Harmon Acker- 
man, a New York attorney, has 
written on “How to Terminate a Pen- 
sion Trust,” giving a step-by-step out- 
line of procedure from the preliminary 
letter to the submission of the balance 
sheet for the year of termination. 


acts which he does, and to remember 
acts which he has done.” 


the 
the 


Notice 


Before the vendor can be liable in Wis- 
consin, he must “knowingly sell or give 
away intoxicating liquors” to a posted per- 
son. Posting means a public official’s giving 
a licensed tavern keeper notice not to sell 





to a designated person, who is either a 
minor or habitual drunkard. In Crist v. 
Meyer et al., 232 Wis. 567, 288 N. W. 175, 
124 A. L. R. 1517 (1939), the Supreme 
Court of Wisconsin held that the term, 
“knowingly,” imports not only that the 
vendor must know that the person named 
in the notice is a posted person, but also 
that the vendor must know the identity 
of the person to whom he sells and that 
such person is the posted person named in 
the notice. The opinion acknowledged that 
this construction was contrary to that 
given a similar statute in another state, but 
the court said that decision was “contrary 
to sound reason.” Wisconsin lawyers have 
apparently recognized the illusory nature 
of the civil damage remedy, for this 1939 
case was the first one involving the civil 
damage act to come before the Wisconsin 
high court since 1874. 


Owner's Liability 


A third “unique” question relates to the 
problem of whose interests in the premises 
where the tavern is located*may be sub- 
jected to the lien of a civil damage judg- 
ment. As last month’s Report mentioned, 
present statutory provisions of this nature 
are limited to the states of Illinois, Maine, 
Vermont and possibly Washington. This 
was not always the case. An Ohio statute 
of 1870 (67 Ohio Laws 102) was among 
the early acts giving such a remedy to the 
civil damage plaintiff and, within three 
years after its enactment, a plaintiff who 
had recovered a judgment under the act 
against the vendor sought to subject the 
real estate where the tavern was situated 
at the time of the sale to the satisfaction 
of that judgment. 


The evidence showed, however, that after 
the judgment had been recovered’ against 
the vendor, but before the commencement 
of the suit to enforce that judgment against 
the real estate, the owners of the premises 
conveyed the property to a third party who 


purchased in good faith. The court held 
that, since the conveyance antedated the 
commencement of the second suit, the real 
estate could not be subjected to the pay- 
ment of the judgment. Bellinger v. Griffith 
et al., 23 Ohio St. 619 (1873). 

Since this holding contravened the spirit, 
if not the letter, of the statute in allowing a 
sale to defeat the express words of the 
statute, the result is odd, to say the least. 
It nevertheless continues to have the force 
of precedent; the only Illinois citations of 
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the case are to be found in opinions com- 
ing to a similar conclusion, i.e., that only 
present owners’ interests are subject to 
the lien, contingent interests being outside 
the scope of the statute. 


One situation in which‘the problem arose 
in Illinois involved several defendants. One 
was the vendor, who also had a life interest 
in the premises as tenant by the courtesy 
of his deceased wife. The other defendants 
were the reversioners, descendants of the 
wife. Since the homestead exemption 
protected the life tenant’s interest in the 
property, only the reversionary interests 
were sought to be subjected to sale. The 
court held that the suit could not be main- 
tained since the statute “was not intended 
to include those who only have reversionary 
and contingent interest and who are not 
in any way responsible for the renting, 


control or disposition of the property.” , 


Castle v. Fogerty, 19 Ill. App. 442 (1885). 
The next Illinois case dealing with the 
problem was Bell v. Cassem, 56 Ill. App. 
260 (1894), where the dram shop judgment 
creditor asserted that his lien was superior 
to that of a mortgage upon the premises. 
The mortgage had been executed and re- 
corded five months before the civil damage 
action accrued and two years before the 
civil damage judgment was rendered. The 
Illinois Appellate Court held for the 
mortgagees, stating that it was the inten- 


tion of the legislature “to deal only with. 


owners, and those having rentable interests 
in the building and premises. .. . A person 
can not be said to permit premises to be 
used for the sale of intoxicating liquors 
unless such person has some control over 
and disposition of the property at the time. 
A mere mortgagee, out of possession and 
with none of the covenants in the mortgage 
broken, is in no position to control the 
property or dictate the renting of it.” This 
language was approved and the judgment 
affirmed by the Supreme Court of Illinois. 
Bell v. Cassem, 158 Ill. 45 (1895). 

The last Illinois case to consider the 
question of which property interests are 
subject to the act was Osborn v. Leuffgen, 
302 Ill. App. 206 (1939). It was there de- 
cided that a renting agent with broad dis- 
cretionary powers did not fall within the 
statutory description of persons liable for 
the satisfaction of the civil damage judgment. 


Except for the last case, all of the cases 
directly in point on the question are old 
cases. There seems in some quarters to be 
substantial doubt as to whether they are 
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still good law. One practical consequence 
of this doubt in Illinois is that title in- 
surance is difficult to obtain on Illinois 
property unless the title insurance company 
js designated as assignee of the policies of 
liquor liability insurance. To the same ef- 
fect is the unofficial statement attributed to 
one Illinois judge that anyone buying 
property having a tavern located on it 
takes with notice that there may .be a civil 
damage suit pending that would apply to 
that property. 


Sale or Gift 


What is a sale or a gift within the mean- 
ing of the various civil damage acts? The 
fact situations in which this question arises 
frequently overlap with questions of proxi- 
mate cause and of who may be a plaintiff, 
both of which are considered later. In 
those respects the question is one common 
to the various statutes in the different 
states. However, the case of Gunderson v. 
First National Bank of Chicago, 296 Ill. App. 
111, 16 N. E. (2d) 306 (1938), was unique 
since the main question on appeal was 
whether the owner of the premises was liable. 


The facts in that case showed that the 
proprietor of the tavern became intoxicated 
by drinking his own liquor on the premises 
and then committed an assault upon the 
plaintiff. The court held that the owner 
could not be liable since the tavern keeper’s 
helping himself to his own liquor “was 
neither selling nor giving away alcoholic 
liquor to the person who assaulted plaintiff 
within the contemplation of the statute.” 


Parties Plaintiff 


Questions involving the meaning of sale 
or gift, the designation of parties plaintiff, 
the application of rules of proximate cause, 
the determination of whether. the civil 


damage acts should have extraterritorial 
force, and the measure of damages, all may 
arise, or have arisen, in all of the states 
having civil damage statutes. Having al- 
teady mentioned the problem regarding sale 
or gift, we shall briefly touch upon the re- 
Maining questions in the order named. 
One of the questions frequently arising 
under the civil damage statutes is: “Who 
may be a plaintiff?” The question is, of 
course, closely tied up with the nature of 
the cause of action itself, and it has been 
said many times by the courts that only an 
imnocent” person who is not a “willing 
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party” in the purchase of the liquor and 
the intoxication can recover. The problem 
has arisen in a variety of different 
situations. 


In Reget v. Bell, 77 Il. 593 (1875), the de- 
fendant operated a wholesale liquor store 
and sold a jug of whiskey to the plaintiff’s 
husband, who took it home. He went to 
bed, placing the jug which was nearly full 
by his bedside. The next morning it was 
nearly empty, and the husband “never left 
the bed alive.” The court refused to allow 
the widow to recover, stating: “It seems 
very plain, from the testimony, the plain- 
tiff, now his widow, could have deprived 
him of the use of this whiskey, had she been 
so inclined, by breaking the jug.” 

In Brooks v. Cook, 44 Mich. 617, 7 N. W. 
216, 38 Am. Rep. 282 (1880), the plaintiff 
had his pocket picked while he was in- 
toxicated, and was denied relief. But if 
that plaintiff’s wife had brought the action, 
alleging that the money was to be used for 
her care and support, she could have re- 
covered. Wilcox v. Conti, 174 Misc. 230, 20 
N. Y. S. (2d) 106 (1940). 


In Heikkala v. Isaacson, 178 Mich. 176, 144 
N. W. 508, 50 L. R. A. (N. S.) 857 (1913), 
the plaintiff, while driving with another 
and while somewhat intoxicated, was struck 
and injured by an intoxicated person. Plain- 
tiff was allowed to recover although he had 
aggravated the person who assaulted him. 


In Morton v. Roth, 189 Mich. 198, 155 
N. W. 459 (1915), the plaintiff sought re- 
covery for injuries received when he was 
riding in an automobile driven by a minor 
to whom the defendant had sold liquor. 
The evidence showed that the plaintiff met 
the minor and visited several saloons with 
him, both having a number of drinks. After- 
wards “they took an automobile which 
they found upon the street,” and, with the 
minor driving, enjoyed a ride. Both young 
men were intoxicated. The minor mis- 
managed the automobile and it was 
wrecked, severely injuring plaintiff. The 
court refused to allow the plaintiff to re- 
cover from the vendor. 


In James v. Wicker, 309 Ill. App. 397, 33 
N. E. (2d) 169 (1941), the plaintiff and her 
companion, accompanied by two men, drove 
to a tavern near the Chicago city limits, 
where they remained until about 2:30 
o’clock in the morning, drinking and danc- 
ing. Eagh member of the party partook 
of liquors in the tavern, though plaintiff 
did not purchase any. When they left the 
tavern it was raining and, although the 
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driver of the car was intoxicated, they 
proceeded towards the plaintiff's home. 
When they had proceeded about 300 yards, 
the automobile ran head-on into an iron 
post which was located in a street inter- 
section. The plaintiff was severely injured, 
but the court said she was a participant in 
what was done in the tavern and not an 
innocent person. She did not recover 
damages. 


In view of these cases, it should be quite 
clear that a plaintiff who assists in bring- 
ing about the intoxication of his own assail- 
ant cannot recover damages from the 
tavern keeper on the ground that the sale 
and resulting intoxication caused his in- 
juries. Nevertheless, one judge vigorously 
dissented from such a holding in Douglas 
et al. v. Athens Market Corporation et all, 
320 Ill. App. 40, 49 N. E. (2d) 834 (1943), 
on the ground that an unbroken chain of 
events leading up to the assault must be 
proved before the case can be taken from 
the jury. 


The question of who may be a plaintiff 
has also arisen in connection with the mean- 
ing of the term, “child,” in the statute pro- 
viding that “every ... child... or other 
persons who shall be injured in person or 
property, means of support or other- 
wise. .” The defendant in Hylo v. Mich- 
igan Surety Company, 322 Mich. 568, 34 


BuRNS ON BARLEYCORN 


Inspiring bold John Barleycorn, 

What dangers thou canst make us scorn! 

Wi’ tippenny, we fear nae evil; 

Wi’ usquebae, we'll face the devil! 
—Tam O’ Shanter 


N. W. (2d) 443 (1948), argued that the 
statute should be construed as if it read, 
“every . minor child ... ,” and as not 
conferring a right of action on an adult 
child. “We do not so construe the statute,” 
said the court. “The plaintiff, although an 
adult is still the child of her father Martin 
Hylo. It is conceded that Martin Hylo was 
Josephine Hylo’s father, and it follows that 
she is his child... . Furthermore . . . she 
came within the designation of an ‘other 
person’, under the express wording of the 
statute.” 


Somewhat unusual is the case of //yba 
v. C. A. Horneman, Inc., 302 Ill. App. 143, 
23 N. E. (2d) 564 (1939). The plaintiffs 
were the parents and brother and sister of 
a woman who was killed while riding in 
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an automobile as the guest of an intoxicated 
person. The defendant tavern keeper 
moved to dismiss the complaint on the 
ground that the plaintiffs earlier had 
brought a wrongful death action against the 
drunken driver, which action was termin- 
ated by a covenant not to sue based upon 
the payment of $2,500. The trial court 
granted the motion to dismiss the com- 
plaint, but the Illinois Appellate Court re- 
versed that ruling, holding that the right 
of action under the civil damage act was 
separate and distinct from the right of 
action under the wrongful death statute, 
that the one was in no way founded upon 
or governed by the right of recovery under 
the other, and that the two statutes were 
subject to different rules of law respecting 
liability. Thus, even though plaintiffs could 
not now succeed under the wrongful death 
act, and even though the deceased could 
not have recovered damages for his injuries 
had he survived, the plaintiffs could succeed 
in their action against the tavern keeper. 


Two recent cases illustrate the point that 
automobile insurers are directing their at- 
tention to the subrogation possibilities 
under the civil damage acts as a way of 
limiting their claims payments. The first 
of these was Economy Auto Insurance Com- 
pany v. Brown, 29 CCH AvuromosiLe Cases 
1103, 334 Ill. App. 579, 29 N. E. (2d) 854 
(1948). In that case, X injured several 
persons while driving his car in an intoxi- 
cated condition. X’s automobile liability 
insurer paid the claims of the injured per- 
sons, and then brought a dram shop action 
against the vendor of the liquor sold to X 
and against the vendor’s landlords. The 
court said, “It is readily conceded that the 
rights asserted by plaintiff are without 
precedent in this or any other jurisdiction,” 
and that, “in asserting this cause of action, 
plaintiff must allege facts showing that its 
property loss was ‘proximately caused’ by 
the intoxication of X.” That this is a 
perfectly proper construction of Section 135 
of the Illinois Act (quoted at page 83 of the 
February, 1951 INsuRANCE LAW JouRNAL) 
is undeniable, since the plaintiff could 
hardly argue that it was injured by its own 
assured. 


The court went on to liken the plaintiff's 


position to that of X, the assured tort- 
feasor, who acquired no rights either against 
the dram shop keepers or the persons With 
whom he collided. Hence, the court con- 
cluded, the insurer suing in its own name 
nad no right of subrogation. “To permit the 


(Continued on page 217) 
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Congress 


The Senate passed the House bill provid- 
ing free insurance for GI’s (H. R. 1), sub- 
stituting, however, the text of the Senate 
bill (S. 84) introduced by Senators George, 
Kerr and O’Conor for the text of H. R. 1. 
The Senate-passed bill, instead of dispens- 
ing with world war and National Service 
Life Insurance and providing gratuitous 
indemnity, would provide automatic NSLI 
coverage for all members of the armed 
forces who are killed on or after June 27, 
1950. The House bill, said Senator George, 
would not work any substantial economy 
because NSLI must be carried on for those 
non-service members who still have policies 
and for those who are uninsurable accord- 
ing to ordinary insurance standards because 
of service-connected disability. Senator George 
spoke for the Senate Finance Committee, 
saying: “It was the sense of the commit- 
tee that we should not deprive the soldiers 
who go into service now, or who went in 
last June, of all the rights to Government 
life insurance enjoyed by the soldiers of 
World War II and World War I, all of 
our soldiers, and that the occasion and 
time had not arrived for the discontinuance 
of our system of Government insurance.” 
The bill is presently in conference com- 
mittee. 


S. 435, amending the Civil Aeronautics 
Act so as to provide for the issuance of 
aviation war risk insurance by the Secre- 
tary of Commerce, was reported to the 
Senate February 22. War risk on persons 
or property engaged or transported exclu- 
sively in air commerce within the continental 
limits of the United States is specifically 
excluded from the provisions of this act. 
A similar measure (H. R. 2460) has been 
troduced in the House. 


No other action on insurance bills was 
taken this month, but a number of new 
bills were introduced: 


H. R, 2439—to amend the Internal Rev- 
enue Code to allow a deduction on up to $300 


What the Legislators Are Doing 


of premiums paid for life and fire insurance 
(on the taxpayer’s life, home and furnish- 
ings), in computing income tax. 


H. R. 2562—to bring marine companies 
under Internal Revenue Code Section 437 
(c), pertaining to the computation of equity 
capital. 

H. R. 2649—to include all veterans’ or- 
ganizations incorporated or recognized by 
act of Congress among the organizations 
whose accredited representatives and claims 
agents may assist veterans and their de- 
pendents under the National Service Life 
Insurance Act of 1940 and the World War 
Veterans’ Act of 1924. 


H. R. 2678, 2679, 2875—to provide every 
adult citizen in the United States with equal 
basic federal insurance, permitting retire- 
ment with benefits at age sixty, and also 
covering total disability, from whatever 
the cause, for certain citizens ‘under sixty; 
to give protection to widows with children; 
to provide an ever-expanding market for 
goods and services through the payment and 
distribution of such benefits in ratio to the 
nation’s steadily increasing ability to pro- 
duce, with the cost of such benefits to be 
carried by every citizen in proportion to 
the income privileges he enjoys. 


S. 849—to provide for an unemployment 
reinsurance fund through which state un- 
employment funds can be reinsured for 
any calendar quarter if the balance of the 
fund on the last day of the preceding quarter 
was less than the amount of compensation 
paid from such fund during the six months’ 
period ending on such last day. 


Enacted State Legislation 


Accident Insurance for School Athletes 
. « + School district governing boards in 
Wyoming are now authorized to procure 
insurance, in the maximum amount of $500 
per pupil, for junior and senior high school 
students when they are partaking in or- 
ganized sports or being transported to au- 
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thorized athletic events (Chapter 109, Laws 
1951, approved February 17, 1951). 


Agents’ Licenses . . . The licenses of 
domestic companies’ agents in Vermont 
will be issued when such agents are ap- 
pointed or first employed, and the licenses 
shall continue in force until such appoint- 
ments are terminated or until revoked by 
the Commissioner for cause, instead of 
being annually renewed, on a calendar-year 
basis, as before (H. B. 15, approved Feb- 
ruary 20, 1951). 


Bonding Company Deposits . . . Pro- 
fessional bondsmen and bonding companies 
doing business in Swain County, North 
Carolina, are required to deposit with the 
clerk of the superior court $1,000 to guar- 
antee the performance of their obligations, 
under a recently enacted law. The clerk 
has the power to apply this sum in payment 
of any judgment against a bondsman or 
company to the extent of the principal, 
interest and costs thereon (H. B. 175, rati- 
fied February 14, 1951). 


Commissioner’s Powers . . . Idaho has 
enacted a law giving the Commissioner of 
Insurance power to hold hearings on mat- 
ters relating to insurance, and establishing 
the right of the Commissioner to make 
orders thereon and the right of an aggrieved 
party to appeal. The law prescribes time, 
place and notice requirements for hearings 
and the course of procedure to be followed 
(S. B. 37, approved February 22, 1951). 


Consolidation of Insurance Companies 

. Anew regulation concerning the con- 
solidation of insurance companies has been 
added to the South Dakota Code, relating 
to the admissibility of assets of a foreign 
company, and providing that when a com- 
pany acquires the assets of a foreign company 


through consolidation, sale or reinsurance, 
these assets shall be admitted in computing 
surplus, reserve or deposits to the extent 
authorized by existing law, and if they 
are unacceptable under the law the Com- 
mission shall have the power to approve 
them (S. B. 160, approved February 17, 
1951). 


Disability Insurance . . . The California 
disability insurance law has been amended 
to clarify the provisions concerning the 
use of policies which do not conform to 
California’s new disability standards, but 
which were approved under the old law. When 
the new standards were added to the Cali- 
fornia Insurance Code, a provision was in- 
cluded to provide for an adjustment period 
for policies approved under prior laws; 
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two separate delayed effective dates were 
used, one applying to policies thereafter 
submitted for approval, and the other con- 
tinuing the right to issue previously ap- 
proved policies until withdrawal of approval, 
Because of the ambiguity of the language 
of the provision there was some question as 
to whether previously approved policies 
could be lawfully issued after January 1, 
1951. Consequently, in order to interpret 
the legislation and to avoid having a great 
number of revised policies coming in to be 
approved, the provision was amended to 
clarify the fact that it is still legitimate to 


_issue previously approved policies (Chapter 


1, Laws 1951, approved January 22, 1951), 


Group Insurance . . . The South Dakota 
legislature has passed a law allowing life, 
health and accident insurers having paid-up 
capital stock of at least $250,000, and author- 
ized to issue personal injury liability insur- 
ance, to cover employees of the assured or 
others for whom he is responsible (S, B. 
145, approved February 17, 1951)... . Guil- 
ford County, North Carolina, has been au- 
thorized to pay one half of the premiums, 
on up to $1,000 of life insurance per em- 
ployee, for all of its employees desiring to 
participate in a group life plan, provided 
that seventy-five per cent of the employees 
partake in the plan (H. B. 220, ratified 
February 23, 1951). 


Installment Sales . . . In Maryland, 
installment sales agreements for motor ve- 
hicles must now contain in the description 
of the insurance coverage a definitive state- 
ment that the insurance includes or does 
not include coverage for personal liability 
and property damage caused to others, in 
twelve-point boldface type (S. B.. 23, ap- 
proved January 29, 1951). 


Investments . . . Domestic insurers in 
South Dakota are permitted to invest in 
notes or bonds secured by mortgages on 
unencumbéred real estate worth fifty per 
cent more than the amount loaned thereon 
(exclusive of buildings); formerly such real 
estate had to be worth double the amount 
loaned (S. B. 161, approved February 16, 
1951). The provisions enumerating 
those investments in real estate and mort- 
gages which are permissible to life insur- 
ance companies and associations in Iowa 
have been amended to broaden the terms 
regarding first liens, and to add loans issued 
in accordance with the Farmers Home Ad- 
ministration Act of 1946 (S. B. 63, approved 
February 5, 1951). 


Mutual Insurers . . . South Dakota state, 
county and township mutual insurance com- 
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panies, and religious society and farmers’ 
mutuals, may now insure against loss by 
smoke, explosion (other than explosion of 
steam boilers and the breaking of fly- 
wheels), riot, riot attending a strike, air- 
craft and vehicles. Formerly they could 
insure only such risks as fire, lightning, hail, 
tornadoes and cyclones. Under the county 
and township mutuals sections of the law, 
anew provision has been added concerning 
property that may be insured: “The in- 
surance of farm implements, machinery, 
livestock and farm products may cover 
loss or damage to such property while 
temporarily in or out of buildings, and 
temporarily on or off the premises, unless 
otherwise limited by endorsement attached 
to the policy, except while in transit by 
common carrier or in a public elevator or 
ina public stockyard.” 


New York Vehicle and Traffic Law 
Amendments ... The insurance liability re- 
quirements and limits for persons or com- 
panies engaged in transporting persons for 
hire have been raised in New York: For 
property damage, the minimum coverage 
was raised from $1,000 to $5,000; the 
maximum remained at $5,000. For personal 
injury, for motor vehicles which seat seven 
persons or less (taxicabs), the minimum 
coverage was raised from $2,000 to $5,000 
and the maximum from $5,000 to $10,000. 
The personal injury coverage requirements 
for vehicles with larger seating capacity 
were not raised (Chapters 17 and 18, Laws 
1951, approved February 17, 1951)... . The 
vehicle and traffic law was further amended 
to allow county clerks holding motor 
vehicle funds to purchase theft and 
burglary insurance in an amount adequate 
to protect these funds (Chapter 28, Laws 
1951, approved February 19, 1951). 


Participating Life Policies ... The South 
Dakota provision relating to the payment 
of dividends on nonstandard participating 
life policies has been amended so that where 
the policyholder does not elect a particular 
dividend option, the policy shall contain a 
Provision saying which option shall be ef- 
lective. Formerly in such a case the 
dividend had to be paid in cash (S. B. 222, 
approved February 20, 1951). 


Personal Injury Claims by Infants and 


Insane Persons . . . Tennessee circuit 
judges and chancellors have been given the 
Power to approve compromises of claims 
for personal injuries to infants or insane 
Persons, except in the case of death, if 
they consider such compromise to be in the 
best interest of the injured party. Com- 
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promises may be made at any time and with- 
out a jury verdict or approval (H. B. 234, 
approved February 15, 1951). 


Public Liability Insurance . . . Davidson 
County, Tennessee, has been authorized to 
carry public liability insurance on county 
owned and operated vehicles, the insurance 
to be purchased at the discretion of the 
quarterly county court. 


Rainmaking . . . Wyoming has claimed 
“its sovereign right” to the use of the mois- 
ture in the atmosphere over the state, and 
has established a state weather modifica- 
tion board to make experiments and ac- 
cumulate and evaluate data on the subject. 
Anyone who wishes to engage in weather 
modification on his own must get a permit 
from the state engineer, who may issue 
such permit only upon the recommendation 
of the board. Reports are required for each 
experiment and anyone engaging in such 
activity without a certificate is subject to 
a $1,000 fine (Chapter 131, Laws 1951, ap- 
proved February 19, 1951). . . Flying 
rainmakers in Wyoming must also register 
with the Aeronautics Commission and must 
keep the commission informed of their 
operations, under a new law regulating 
aerial spraying, etc. (Chapter 142, Laws 
1951, approved February 19, 1951). 

Reciprocity Enactment . . . The South 
Dakota Code has been revised to allow 
surety companies coming within the scope 
of Section 31.32, and having a paid-up cap- 
ital of $200,000, to transact the kinds and 
classes of business mentioned in Chapter 
31.25: fire, lightning, hail and storm. Stock 
companies encompassed by Chapter 31.25, 
having a paid-up capital of $200,000, may 
transact the kinds and classes of business 
mentioned in Chapter 31.32, these being em- 
ployer’s liability, burglary, accident, health 
and casualty (H. B. 155 and 156, approved 
February 15, 1951). 


Reinsurance South Dakota. stock 
companies writing fire, lightning, hail and 
storm insurance formerly were limited in 
the permissible size of a single risk to ten 
per cent of paid-up capital (unless the 
excess was reinsured). Under a new amend- 
ment the limit is ten per cent of surplus to 
policyholders. The amendment provides 
that any portion of a risk which has been 
reinsured shall be deducted in determining 
the limitation of risk (H. B. 159, approved 
February 15, 1951). 


Reserve Requirements... A further regu- 
lation concerning reserves of foreign life, 
health and accident companies doing busi- 
ness in South Dakota has been added to 
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that state’s insurance regulatory laws. De- 
posits made by such a company in its home 
state with an authorized public officer for 
the security of its policyholders shall have 
the same effect as if it were made with the 
Commissioner of Insurance of South Dakota 
(S. B. 162, approved February 22, 1951). 


Revocation of Certificates of Authority 
A new Idaho law provides further 
grounds—categorized under mandatory and 
discretionary provisions—on which an in- 
surer’s certificate of authority can be re- 
voked or suspended by the Commissioner of 
Insurance (Chapter 49, Laws 1951, ap- 
proved February 22, 1951). 


Service of Process ... The North Dakota 
act relating to nonresident motorists’ 
service of process has been extended to 
include residents absent from the state con- 
tinuously for six months or more following 
an accident. Service of process will hence- 
forth be served on the highway commis- 
sioner instead of upon the Insurance 
Commissioner. The amendment also provides 
that if any nonresident (or absent resident) 
defendant has made proof of financial 
responsibility by filing a certificate of in- 
surance coverage his insurer shall be sent 
a copy of the summons and complaint 
against him (S. B. 42, approved February 
9, 1951). 

Survival of Actions ... Under a newly 
enacted South Dakota law, the death of a 
person who has a cause of action, or against 
whom another has a cause of action, shall 
not serve to terminate the cause. Actions 
may be brought by or against the ad- 
ministrator or successors of such deceased 


(S. B. 198, approved February 20, 1951). 


Third Parties . .. The Massachusetts 
legislature has authorized its judicial coun- 
cil to conduct an investigation of third- 
party practice in actions at law (H. B. 2077, 
approved February 9, 1951). 

Unemployment Compensation .. . The 
minimum and maximum weekly benefits in 
the Nebraska Employment Security Law 
have been increased to $8 and $24, respec- 
tively (L. B. 84, approved and effective 
February 10, 1951). . . . In North Dakota, 
the minimum and maximum benefits have 
been increased to $7 and $25, and the re- 
quirement that an individual must have had 
base-period wages equal to at least twenty- 
eight times his weekly benefit amount in 
order to be eligible for benefits has been 
repealed. Some of the terms used in the 
unemployment compensation law have been 
redefined to conform with the Federal Un- 
employment Tax Act (H. B. 559 and 560, 
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approved February 21, 1951) 

ment to Oregon’s unemployment compensa- 
tion law provides that a pregnant woman 
shall be ineligible for benefits for six weeks 
before the probable date of her expected 
confinement and for four weeks after the 
birth of her child (Chapter 57, Laws 195], 
approved February 16, 1951). . Under 
the amendments to Georgia’s unemployment 
compensation law, a successor employer js 
allowed to include wages paid by a prede- 
cessor for purposes of the $3,000 limitation, 
and the employer contribution rate has been 
changed for the years 1951 and 1952 (Chap- 
ter 320, Laws 1951, effective February 22, 
1951). 


Proposed State Legislation 


Proposals for some form of sickness 
compensation insurance will be introduced 
in at least a third of the forty-one state 
legislatures now in session, according to 
Edward C. O’Connor, managing director 
of the Insurance Economics Society of 
America. Temporary disability insurance, 
already enacted into law in New York, 
New Jersey, Rhode Island and California 
in varying forms, will be strongly sup- 
ported by labor, O’Connor predicted, because 
it is a “must” item on labor’s legislative 
program. 

Pensions, workmen’s compensation, un- 
employment compensation and disability in- 
surance are the subjects of pending 
enactments in almost every state in session, 
with a marked trend toward bigger bene- 
fits, longer duration of benefits and ex- 
tension of coverage. In New Jersey—to 
cite one example—bills have been in- 
troduced to eliminate employees’ contribu- 
tions to the unemployment compensation 
fund and to decrease their contributions 
for temporary disability insurance; to in- 
crease the benefits under the workmen's 
and unemployment compensation acts and 
to make hernia and occupational diseases 
compensable on the same basis as other 
diseases, under the former; to extend cov- 
erage under the unemployment compensa- 
tion law to all workers; and to set up a 
state pension insurance fund. 


North Carolina is seeking to revise its 
motor vehicle financial responsibility law 
by requiring proof of responsibility after 
the first accident. The bill, patterned after 
the model bill of the National Association 
of Insurance Commissioners, would call for 
suspension of driver’s license and auto 
registration of anyone failing to meet the 
requirements of the law. 
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Collision Damage 


UNDER THE AUTOMOBILE COMPREHENSIVE CLAUSE 


By HOWARD A. KOCHENDORFER 


Collision damage proximately 
caused by a hazard insured 
under the comprehensive clause 


may be within the coverage 


AS THE IMPLICATIONS of the com- 
\prehensive coverage become more clear 
to the general public, it may be anticipated 
that the efforts to bring collision damage 
within the comprehensive coverage of the 
policy will become more common. Under 
certain circumstances collision damage is 
not regarded by the courts as collision 
damage only, but is considered to be damage 
within the coverage of the comprehensive 
provisions of the policy. An attempt will 
he made in this article to outline the law 
covering such claims. 


(he comprehensive clause is as follows: 


“A. Comprehensive—Loss of or damage 
to the automobile Except by Collision but 
including Fire, Theft and Windstorm. 


“Coverage A—Comprehensive—Loss of or 
Damage to the Automobile Except by Col- 
lision, Any loss of or damage to the auto- 
mobile except loss caused by collision of the 
automobile with another object or by upset 
of the automobile or by collision of the auto- 
mobile with a vehicle to which it is attached. 
Breakage of glass and loss caused by mis- 
siles, falling objects, fire, theft, explosion, 
earthquake, windstorm, hail, water, flood, 
vandalism, riot or civil commotion shall not 
be deemed loss caused by collision or upset.” 


Collision Damage 


This clause and clauses substantially the 
same insofar as the subject under discussion 
here is concerned, have been considered in 
numerous cases by the courts in claims for 
payment for collision damage arising out of 
hazards covered under the comprehensive 
clause. 


Before considering the automobile cases, 
it would be well to review the case of Bird 
v St. Paul Fire and Marine Insurance Com- 
pany, 224 N. Y. 47, 120 N. E. 86,13 A. L. R. 
875 (1918), which arose out of the Black 
Tom explosion. In this case, the defendant 
insurance company insured the plaintiff’s 
canal boat against fire. A fire broke out 
beneath some freight cars loaded with ex- 
plosives. This caused a series of fires and 
explosions, and a large quantity of explo- 
sives blew up about a thousand feet from 
plaintiff's canal boat. The concussion dam- 
aged the vessel, but no fire reached the 
vessel. The plaintiff made claim for loss 
by fire. 

The court said in this case: 

“The problem before us is not one of 
philosophy. Pollock, Torts (10th Ed.) p. 37. 
If it were, there might be no escape from 
the conclusion of the court below. General 
definitions of a proximate cause give little 
aid. Our guide is the reasonable expectation 
and purpose of the ordinary business man 
when making an ordinary business con- 
tract. It is his intention, expressed or fairly 
to be inferred, that counts. There are times 
when the law permits us to go far back in 
tracing events to causes. The inquiry for 
us is how far the parties to this contract 
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The author is a New York attorney associated 
with the Atlantic Mutual Insurance Company 


intended us to go. The causes within their 
contemplation are the only causes that con- 
cern us, ... The same cause producing the 
same effect may be proximate or remote as 
the contract of the parties seems to place it 
in light or shadow. That cause is to be held 
predominant which they would think of as 
predominant. A common-sense appraise- 
ment of everyday forms of speech and moods 
of thought must tell us when to stop. It is 
an act of ‘judgment as upon matter of fact’. 
Leyland Shipping Co. v. Norwich Fire Ins. 
Society, supra. 


“This view of the problem of causation 
shows how impossible it is to set aside as 
immaterial the element of proximity in space. 
The law solves these problems pragmatically. 
There is no use in arguing that distance 
ought not to count, if life and experience 
tell us that it does. The question is not what 
men ought to think of as a cause. The ques- 
tion is what they do think of as a cause... . 


“The case comes, therefore, to this: Fire 
must reach the thing insured, or come with- 
in such proximity to it that damage, direct 
or indirect, is within the compass of reasonable 
probability. Then only is it the proximate 
cause, because then only may we suppose 
that it was within the contemplation of the 
contract. ... 


“Tt may be said that these are vague tests, 
but so are most distinctions of degree. On 
the one hand, you have distances so great 
that as a matter of law the cause becomes 
remote; on the other, spaces so short that 
as a matter of law the cause is proximate... . 


“The damage was not a loss by fire with- 
in the meaning of the policy.” 


The Bird case is a leading case on the sub- 
ject of proximate cause and, as will be seen 
in the cases following, forms a basis for 
many decisions which determine liability for 
loss suffered under an insurance policy. 
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Collision Arising out of Theft 


In Bolling v. Northern Insurance Company 
of New York, 253 App. Div. 693, 3 N. Y. S. 
(2d) 599, app. den. 254 App. Div. 736, 6 
N. Y. S. (2d) 94, aff’d 280 N. Y. 510, 19 
N. E. (2d) 920 (1938), the insured’s policy 
contained a comprehensive clause. His car 
was stolen and a few hours later found, 
abandoned, by a police officer. While the 
officer was driving it to the police station, it 
was damaged in a collision. The court said: 

“The fact that here the injury occurred 
after the police had discovered the where- 
abouts of the vehicle, but before it arrived 
at the station house, would not justify a 
holding that the right to protection had 
ceased. The contract is one of complete 
indemnity against loss from theft, and would 
include diminution in value ensuing during 
the continuance of the theft. Edwards v. 
Maryland Motor Car Insurance Company, 204 
App. Div. 174, 197 N. Y. S. 460; Callahan v. 
London and Lancashire Fire Insurance Com- 
pany, Ltd., 98 Misc. 589, 163 N. Y. S. 322, 
aff'd 179 App. Div. 890, 165 N. Y. S. 1079. 


“We deem that the theft had not ended, 
within the meaning of the policy, at the time 
that the collision occurred... . 

“In determining what meaning is to be 
given to the provisions of the policy insur- 
ing against loss due to theft, we must be 
guided by the reasonable expectation and 
purpose of the ordinary business man when 
making such a contract. Bird v. St. Paul Fire 
and Marine Ins. Co., 224 N. Y. 47, at page 51, 
120 N. E. 86, 13 A. L. R. 875.” 

The same conclusion was reached in the 
case of Firemen’s Insurance Company v. Uni- 
versal Credit Company, 85 S. W. (2d) 1061 
(Tex. Civ. App., 1935). 


Collision Arising out of Fire 


In Tonkin v. California Insurance Company 
of San Francisco, Inc., 294 N. Y. 326, 62 N. E. 
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(2d) 215, 160 A. L. R. 944, the car insured 
caught fire under the dashboard, a gust of 
smoke arose and the insured lost control 
and collided with another car. The policy 
included comprehensive coverage, excluding 
collision. The court, in its opinion, stated: 


“The language of this policy presents a 
novel question of construction. In attacking 
the problem we are not unmindful of the 
well settled principle ‘that if a policy of in- 
surance is written in such langauge as to be 
doubtful or uncertain in its meaning, all 
ambiguity must be resolved in favor of the 
policyholder and against the company’... 
[cases cited]. We know of no better guide 
in a situation of this sort than ‘the reason- 
able expectation and purpose of the ordinary 
business man when making an ordinary 
business contract’... [cases cited]. Ap- 
plying this general principle, it is reasonable 
to suppose that the plaintiff in purchasing 
insurance for his automobile sought cov- 
erage against the named risks and that the 
fair meaning and use of the word ‘compre- 
hensive’ included those damages which an 
ordinary individual would reasonably and 
naturally regard as incidental to or flowing 
from the hazard insured against. 

“The policy language is definite enough to 
exclude loss when collision is the primary 
and exclusive cause, and it would do so here 
except for the fact that fire—the hazard in- 
sured against—was the factor causing the 
driver to lose control of the vehicle and was 
so closely associated with it in point of time 
and character as to constitute the proximate 
producing cause of the collision.” 

In American Indemnity Company v. Haley, 
25S. W. (2d) 911 (Tex. Civ. App., 1930), the 
facts were that while the insured was driving 
his car on the highway it caught fire, and 
while he was attempting to get out of the 
car it left the road and was wrecked. By 
far the greater part of the damage was done 
when the car went into a ditch. The de- 
fendant claimed that such damage was col- 
lision damage and not fire damage, but the 
court held that: 

“It is true that the policy insured ap- 
pellee’s automobile ‘against direct loss or 
damage from fire’ and in a subsequent pro- 
vision in the policy expressly excluded ‘loss 
or damage from collision or impact’, but it 
does not follow from this that the damages 
sustained to appellee’s car were not, in legal 
contemplation and in contemplation of the 
parties to this contract ‘direct loss or damage 
from fire’. In order to come within the 
Provision of the policy, it was not required 
that the damage to the car was caused by 
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actual consumption by fire. It was only 
required that fire was the proximate cause 
of the damage sustained to the car. We think 
this conclusion is clearly sustained by the 
decision of our Commission of Appeals in 
the case of Reliance Ins. Co. v. Naman, 6 S. W. 
(2d) 743, 745, and the authorities there 
cited. In that case Judge Speer, speaking for 
the Commission, said: ‘Where a loss does 
come within the contract, the recovery is 
not dependent upon consumption, or even 
actual ignition, for a direct loss may other- 
wise result. The damage may be caused by 
smoke and soot; ... by heat; .. . by water; 
... by fall of building; . . . by explosion; .. . 
by theft as a result of the fire; ... or by 
any other method directly due to the fire.’ ” 

In Tracy v. Palmetto Fire Insurance Com- 
pany, 207 Ia. 1042, 222 N. W. 447 (1928), 
the plaintiff’s car was being operated on the 
highway when an explosion occurred in 
the motor, and smoke and flame arose from 
the vicinity of the feet of the operator. He 
stepped on the brake and the car went into 
a ditch and was wrecked. Most of the dam- 
age was due to the upset. The defendant 
admitted liability for the fire damage only. 
The court said: 

“The word ‘direct’ in the policy, means 
merely ‘immediate’ or ‘proximate’, as dis- 
tinguished from ‘remote’... . [See also 
Clouse v. St. Paul Fire & Marine Insurance 
Company, 152 Neb. 230, 40 N. W. (2d) 820, 
823.] 

“Proximate loss includes not only losses 
which are directly caused by the fire itself, 
but also losses of which the fire is the ef- 
ficient cause by setting in motion other 
agencies. 26 C. J. 341. 


“Tt is a matter of common knowledge that 
cars take fire while in use upon the public 
highway. Said fact, and the additional fact 
that the operator of a car on fire would in- 
stinctively act in much the same manner as 
did O’Reilly, the driver of the car in the 
instant case, were certainly reasonably to 
be foreseen by the insurer. The jury could 
well find that the fire caused O’Reilly to 
act as he did; that, independently of the 
fire, he would not have so acted. When dis- 
covering the fire, he had good reason to be 
frightened. His life was at stake. The jury 
was warranted in finding that the fire was 
the cause of the act which landed the car 
in the ditch, and the resulting damage.” 

Even where the fire does not directly 
damage the vehicle insured, if the fire causes 
collision damage to the vehicle insured, it 
has been held that such damage was the 
result of fire. In Delametter v. Home Insur- 
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ance Company, 3 CCH Automosi.e Cases 602, 
233 Mo. App. 645, 126 S. W. (2d) 262 (1939), 
the policy insured the plaintiff’s trailer 
against fire damage. A fire broke out in the 
tractor pulling said trailer and the vehicle went 
out of control and the trailer body hit a bridge 
abutment, destroying the trailer. There was 
no fire damage to the trailer. The court 
quoted Justice Cardozo in Bird v. St. Paul 
Fire & Marine Insurance Company, and said: 


“When the defendant issued its policy of 
insurance on this trailer it, of course, knew 
that the trailer was not equipped with any 
automotive power within itself and that it 
could be operated only when attached to an 
automobile tractor, and that the trailer when 
in operation must of necessity be a part of 
a single operating unit consisting of a tractor 
and the insured trailer. If, as has been held, 
collision damage following an antecedent fire 
in an insured automobile is within the con- 
templation of the parties to an insurance 
contract, how can it be reasonably contended 
that collision damage to a trailer occasioned 
by an antecedent fire in a tractor, which is 
the front part of an operating unit of which 
the trailer is at the time-.at least, an integral 
part, is it not likewise within the contempla- 
tion of the parties? The fire in each case 
creates the condition that wrought the colli- 
sion damage. In view of the proximity of 
the trailer to the truck and their necessary 
interdependence in operation, and the fact 
that they constitute a single operating unit, 
we feel that a denial of recovery on the 
theory that the fire causing the collision did 
not actually occur within the trailer, would 
base such conclusion upon a highly artificial 
distinction. On the theory that fire was the 
proximate cause of the other-than-fire damage 
recovered in the automobile cases discussed 
herein, it is our conclusion that plaintiff 
in this case cannot be denied recovery for 
the collision damage to the trailer merely 
on the ground that the fire that allegedly 
caused the collision was in the tractor rather 


than in the trailer.” 


Collision Arising out of Windstorm 


In Fireman’s Insurance Company v. Weath- 
erman, 25 CCH Avurtomosite Cases 873, 193 
S. W. (2d) 247 (Tex. Civ. App., 1946), a 
violent puff of wind blew the rear of the 
insured’s car off the pavement and then 
hurled it across the highway into a tele- 
phone pole, meanwhile blowing the occupants 
out through an accidentally opened door. The 
defendant contend that this was a collision 
loss, byt the court disagreed and said: 
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“As shown by the undisputed evidence, the 
wind first blew the rear of the car off the pave- 
ment to the south, then suddenly reversed 
the direction of the car northward, blowing 
the occupants therefrom, and hurled the 
automobile across the bar pit and into the 
telephone post with such force as to com- 
pletely wreck it. The fact that an obstruction 
interrupted the mad course of said auto- 
mobile was purely incidental. The wind- 
storm was the sole, inducing and efficient 
cause of the collision, and the facts bring 
the loss within the terms of the policy.” 


In Atlas Assurance Company, Ltd. v. Lies, 
18 CCH Lire Cases 1073, 70 Ga. App. 162, 
27 S. E. (2d) 791 (1943), the wind blew a 
tree down on the insured’s passing car, 
Whether it fell on the car or immediately in 
front of it, with a resulting collision, was 
undetermined, but this was held to be im- 
material since the insured contended the 
damage resulted from windstorm in eit}: 
event. The policy did not include the term 
“falling objects” in the comprehensive clause, 
but was limited to “falling aircraft or parts 
thereof.” The defendant argued that whether 
the tree fell on the car or in front of it the 
damage resulting would be loss from colli- 
sion. The court disagreed and said: 


“Under the law and the evidence, we think 
the jury was authorized to find that the impact 
between the plaintiff’s moving automobile and 
the falling tree was not to be deemed a ‘col- 
lision’ within the meaning and intention of 
the policy, in that such impact and damage 
resulting therefrom to the plaintiff's auto- 
mobile was caused directly by windstorm 
within the meaning and intention of such 
terms as used in the policy and that the 
loss was covered by the policy.” 


In Clark v. Fidelity & Guaranty Fire Cor- 
poration, 39 N. Y. S. (2d) 377 (City Ct. of 
Buffalo, 1943), a wind having a velocity of 
twenty-eight miles per hour set a car in mo- 
tion down an incline causing a collision with 
a tree. Claim was made under the com- 
prehensive clause, alleging damage by wind- 
storm. The wind did not directly damage 
the car. 

The court referred to Matthews v. Shelby 
Mutual Plate Glass & Casualty Company, 2 
CCH Avrtomostte Cases 524, 46 N. E. (2d) 
473 (1939) and Bird v. St. Paul Fire & Marine 
Insurance Company, cited previously. 


The court quoted Justice Cardozo in the 
latter case and stated that “the damages 
were caused by a collision and coverage 
against collision is specifically excepted by 
the terms of the policy.” 
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\cain quoting Justice Cardozo’s opinion, 
it said: 

“‘Our guide is the reasonable expectation 
and purpose of the ordinary business man 
when making an ordinary business con- 
tract’... 

“Cardozo, J., here has in effect laid down 
the governing principle to be how far did 
the parties to this contract intend to go? 
We are not left to grope, philosophize or 
speculate. The policy itself relieves us of 
that burden. It, in unmistakable terms, tells 
us that they intended that damages by col- 
lision from whatever cause are not covered.” 

The court went on, however, to say that 
the loss was not covered for the additional 
reason that a wind with a velocity of twenty- 
eight miles an hour was not a windstorm. 
Among other definitions of windstorm it 
quoted with approval the following: 

‘‘A “windstorm”, within a policy to in- 
demnify insured against damage to property 
by windstorm, cyclone or tornado, takes its 
meaning from the words “tornado” and 
“cyclone”, with which it is associated, and 
should be construed to be something more 
than an ordinary gust of wind, no matter 
how prolonged, and though the whirling 
features which usually accompany tornadoes 
and cyclones need not.be present, it must 
assume aspect of a storm.’ Scottish Union & 
National Ins. Co. v. B. E. Linkenhelt & Ca., 
70 Ind. App. 324, 121 N. E. 373, 375.” 


Although the automobile comprehensive 
policy does not contain the words cyclone 
and tornado, the word windstorm alone has 
been defined in Schaeffer v. Northern As- 
surance Company, 5 CCH Fire AND CASUALTY 
Cases 71, 177 S. W. (2d) 688 (Mo. App., 
1944, as follows: 

“The term as used in.a policy of insur- 
ance such as that with which we are here 
concerned means a wind of unusual violence. 
It is something more than an ordinary gust 
of wind or current of air no matter how long 
continued. It need not have the violence or 
the twirling or whirling features of a cyclone 


or tornado, but it must assume the aspects of 


a storm, that is, an outburst of tumultuous 
force,” 


But in another case, the court somewhat 


limited the force of this definition by saying: 

“Windstorms, like any other kind of storms, 
vary in violence and policies must be con- 
Strued to cover a windstorm of any force 
and turbulence. If an insurer wishes to 
limit its liability to damages caused by 
storms of certain measured velocity or dura- 
tion, the policy should so state. ... As to 
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whether or not a windstorm caused the 
damages was a question for the jury as it 
was an issue of fact.” Metropolitan Ice 
Cream Company v. Union Mutual Fire Insur- 
ance Company, 6 CCH Fire AND CASUALTY 
Cases 633, 210 S. W. (2d) 700 (St. Louis Ct. 
of App., 1948); see also Friedman v. Em- 
ployers’ Fire Insurance Company, 6 CCH Fire 
AND CasuaLty CAseEs 800, 336 Ill. App. 140, 
183 N. E. (2d) 40, 166 A. L. R. 380. 


In Matthews v. Shelby Mutual Plate Glass 
& Casualty Company, cited -previously, the 
plaintiff parked his car with the emergency 
brake set, the car in reverse gear and the 
front wheels cramped so as to turn the car 
toward a high bank. A very heavy rain and 
windstorm came up, and the car was found 
thereafter a half mile away, down a long hill, 
in a damaged condition, as a result of colli- 
sion with a tent cottage and a tree. The 
court stated: 


“We find that reasonable minds could not 
reasonably reach the conclusion from the 
evidence in this record that the automobile 
in question was directly damaged by wind- 
storm, within the meaning of that term 
as used in the policy, or through any of the 
exceptions provided under said clause of 
said insurance contract. To us it seems per- 
fectly apparent that the damage to the auto- 
mobile ensued as the result of a collision 
with some object or objects; that such 
damage, not having been caused directly 
by any of the excepted hazards, is a loss 
occasioned by collision and not covered by 
the provisions of the policy.” 


Collision Arising out of Missiles 


In Guenther v. American Indemnity Com- 
pany, 22 CCH AutomosiLe Cases 316, 246 
Wis. 478, 17 N. W. (2d) 570 (1945), the in- 
sured was operating his car on the highway 
and while he was passing a bus a chunk of 
ice was detached from the fender of the bus, 
hurled across the center line and against the 
front of the insured’s car. The insured was 
injured and lost control, went off the road 
and struck an embankment. Claim was made 
under the comprehensive coverage on the 
theory that the damage was caused by a 
missile. Defendant claimed that the damage 
was caused by contact with the embankment 
and was collision damage. The court said: 

“In this insurance policy we consider that 
the term ‘collision’ relates to (1) impact be- 
tween the insured automobile and another 
vehicle or object moving upon the highway, 
or to (2) impact between the insured auto- 
mobile and a stationary object or obstacle 
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on or off the highway. We consider that it 
was the intent of the policy to provide cov- 
erage in cases where an object is hurled 
against or dropped upon the automobile and 
this regardless of the size of the object. In 
such cases the object becomes a missile. The 
fact that it is hurled or dropped proves that 
it is capable of being a missile. . . . 

“The argument that damages done to the 
automobile when it went out of control and 
sttuck an embankment must.in any case be 
excluded is in our judgment fallacious. This 
was a part of the damage caused by the 
missile and the insuring clause only operates 
to exclude loss, the primary and immediate 
cause of which is a collision.” 


Collision Arising out of Vandalism 


In Shahin v. Niagara Fire Insurance Com- 
pany, 16 CCH Avurtomosite Cases 1071, 265 
App. Div. 397, 39 N. Y. S. (2d) 887 (1943), 
the insured’s policy provided comprehensive 
coverage except for loss caused by collision 
with any other object or by upset. A six- 
year-old boy started the motor, the car 
moved forward and crashed into a tree. The 
court held as follows: 


“While the action of the child in starting 
the car, doubtless, was a risk covered by the 
policy and the collision of the car with 
the tree causing damage to the car was a 


direct consequence of the act of starting the 
car, nevertheless the plaintiff cannot recover 
for the loss because damages suffered in a 
collision, however caused, were excluded 


under any reasonable interpretation of the 
policy. ... 


“We think that collision damage is ex- 
cluded by the clear provisions of the policy 
even if such damages were caused by a risk 
covered by the policy. If the car had sus- 
tained any damage due to the action of the 
boy in starting it, other than collision, the 
plaintiff doubtless, could have recovered for 
such damage.” 

In Unkelsbee v. Homestead Fire Insurance 
Company, 22 CCH Automosite Cases 306, 41 
Atl. (2d) 168 (Mun. Ct. App. Dist. Col., 
1945), a three and one-half year old child 
entered the insured’s car which was parked 
on a hill, attempted to steer it downhill, with 
the result that it collided with a parked auto- 
mobile a block away. 

The court discussed the term “vandalism” 
as follows: 


“*Vandalism’ is defined as ‘Wilful or 
ignorant destruction of artistic or literary 
treasures; hostility to or contempt for what 
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is beautiful or venerable’. ‘Vandalic’ as ‘wij- 
fully or ignorantly destructive’. Unquestion- 
ably, children as young or younger than the 
boy involved here are often ‘wilfully or 
ignorantly destructive’. Certainly the term 
‘vandal’ is frequently applied to them. And 
it would seem applicable here. .. . 

“It may be said that there was no evidence 
of intentional injury to the automobile. . . . 
But to the popular mind any unusual de- 
struction wrought in the doing of a wrong- 
ful act, does in our opinion, merit and receive 
the title ‘vandalism’. ... 

“Here injury to the automobile from the 
unauthorized acts of the boy, whether inten- 
tional or not, was included in ‘comprehen- 
sive’ coverage. The loss cannot be attributed 
to any cause except these acts, plus the laws 
of gravity. That his acts were the proximate 
cause admits of no argument.” 


One of the three judges in this case dis- 
sented on the ground that the child’s act 
was not an act of vandalism. He said: 

“In ordinary speech, however, the word 
is not limited to the destruction of works 
of art but has been broadened in its mean- 
ing to include destruction of property gen- 
erally, and it is obvious it is used in the 
policy in its broader sense. Yet there re- 
mains in its meaning the conception of a 
wilful destruction or at least a wanton in- 
difference to consequences. Mere negligence 
or carelessness is not spoken of as vandalism.” 


In Rea v. Motors Insurance Corporation, 19 
CCH AutomosiLe Cases 708, 48 N. M. 9, 144 
Pac. (2d) 676 (1944), the plaintiff's policy 
included coverage for “malicious mischief,” 
but not for collision. His automobile was 
parked, when it was hit by an intoxicated 
driver, operating his car in a wanton, willful 
and reckless manner, The insured contended 
that such conduct was sufficient in law to 
constitute “malicious mischief.” The court 
stated: 

“There is nothing in the record to indi- 
cate that Ledbetter purposely struck the car 
of appellant. He might as well have struck 
one or more of many other cars likewise 
parked upon the street. If it is to be that 
any drunken or wanton, willful or reckless 
driver upon the highways who collides with 
or injures another automobile is to be ad- 
judged guilty of malicious mischief, as the 
term is employed in this policy, there would 
indeed be little necessity for any coverage 
for damages through ‘collision’. That the 
parties contracting intended that the terms 
should be applied independently, and not 
synonymously, it seems to us is sufficiently 
reflected in the terms of the policy itself 
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which (a) expressly exempts ‘collision’ un- 
der its general comprehensive clause (cov- 
erage D) and which provides in the following 
and distinct clause or schedule (coverage E) 
coverage for ‘collision or upset’ for those 
who want to purchase such protection.” 

The court went on to say that the term 
“malicious mischief” contemplates malice 
toward the owner of the property together 
with an intent to injure such property. It 
went on: 


“Tt is enough to say, as we do, that the 
conduct of Ledbetter is not to be defined 
as malicious mischief within the meaning of 
the contract of insurance and that any dam- 
ages proximately flowing from his acts were 
damages resulting from a ‘collision’ between 
the two automobiles for which appellant was 
not insured,” 


Other Types of Loss 


Finally, the courts have considered three 
other types of loss: one attributed to skid- 
ding, the second to a blowout and the third 
to negligence. The first situation is dis- 
cussed in the case of Bruener v. Twin City 
Fire Insurance Company, 34 CCH AuTOMOBILE 
Cases 1060, 222 Pac. (2d) 833 (Wash. Sup. 
Ct. 1950), where the insured’s car skidded 
and hit an embankment. The insured made 
claim under the comprehensive provisions 
of his policy, asserting that skidding was 
the proximate cause of the damage, not col- 
lision. The court disagreed, saying: 

“In tort cases, the rules of proximate cause 
are applied for the single purpose of fixing 
culpability, with which insurance cases are not 
concerned. For that purpose, the tort rules 
of proximate cause reach back of both the 
injury and the physical cause to fix the blame 
on those who created the situation in which 
the physical laws of nature operated. The 
happening of an accident does not, in itself, 
establish negligence and tort liability. The 
question is always, why did the injury occur. 
Insurance cases are not concerned with why 
the injury occurred or the question of culpa- 
bility, but only with the nature of the injury 
and how it happened.... 


_ “Respondent concedes there was a col- 
lision and we find no difficulty in attributing 
the injury to it, rather than the skidding 
because had there been only a skidding there 
would have been no damage. The collision 
itself is the direct, violent and efficient cause 
of the damage. Pred v. Employers’ Indemnity 
Corp., 112 Neb. 161, 198 N. W. 864, 35 A. L. R. 
1003; Interstate Casualty Co. v. Stewart, 208 
Ala. 377, 94 So. 345, 26 A. L. R. 427; T. C. 
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Power Motor Car Co. v. United States Fire 
Ins. Co., 69 Mont. 563, 223 P. 112, 35 A. L. R. 
1028. The loss resulting from this collision is 
within the exception of this policy.” 


This case expressly overruled the law in 
the case of Ploe v. International Indemnity 
Company, 128 Wash. 480, 223 Pac. 327 (1924), 
where the plaintiff’s car skidded off the road 
and hit a stump. Action was brought on a 
collision policy and the court held that the 
proximate cause of the damage to the auto- 
mobile was the skidding, and the contact 
with the stump was merely incidental. Re- 
covery was denied on the theory that the 
loss was not the result of collision. 


The second case was Colley v. Pearl As- 
surance Company, 25 CCH AUTOMOBILE CASES 
326, 195 S. W. (2d) 15 (Tenn. Sup. Ct., 1946), 
where the insured’s car blew a tire and the car 
hit a bridge embankment. The insured made 
claim under the comprehensive clause of 
the policy, arguing that the blowout was the 
efficient and predominating cause of the 
damage and collision was resulting or con- 
sequential. The court in its opinion said: 


“There were three factors in the chain or 
web of causation: (1) the blowout; (2) loss 
of control of the car; (3) collision with the 
bridge. Except for some damage to the 
tire, claim for which, under the circumstances, 
was excluded from the policy, factors (1) and 
(2) might have occurred exactly as they did 
without other damage to the automobile. 
It is apparent that the collision with the 
abutment of the bridge was the efficient and 
predominating cause of the loss . 

“However, since the action is one in con- 
tract and not in tort, a determination of the 
proximate cause is not a determination of 
liability under the policy. The question of 
causation merges in the more fundamental 
question whether the damages to the car as 
they were incurred, were the result of a risk 
or hazard against which the insured was 
covered by the policy. This question is to 
be determined by consideration of the policy 
as a whole, construing any ambiguities against 
the company, to ascertain the intention of 
the parties as it is disclosed by the language 
used in the policy itself.” 


The court then quoted from Bird v. St. 
Paul Fire & Marine Insurance Company, re- 
garding the intention of the ordinary business- 
man in determining the meaning of the policy 
language. 


“So in the — here, if the blowout of the 


tire, as an independent factor, had been a risk 
covered by the express terms of the policy, 
the consequent and incidental damages rising 
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from collision would have been compensable 
under the policy.” 


The third case was Weinstein v. Granite 
State Fire Insurance Company, 27 CCH Auto- 
MOBILE CASES. 1087, 54 Atl. (2d) 573 (D. C. 
Mun. Ct. App., 1947), where the plaintiff and 
a third party were in an intersectional col- 
lision. The plaintiff made claim under the 
comprehensive policy alleging that the proxi- 
mate cause of the loss was not the collision 
but either the temporary blinding of plaintiff 
by the sun or the negligence of plaintiff or 
the negligence of the other driver or the 
negligence of both. 


The court found for the defendant and 
said: 

“While the coverage of the policy involved 
in this case is called ‘Comprehensive’, we 
believe it would be totally unreasonable and 
against the clear meaning of the policy as.a 
whole to construe ‘Comprehensive’ coverage 
as including in its scope negligence by either 
of the drivers or both or an accident without 
negligence on the ground that any of those 
things was the ‘proximate’ cause of the dam- 
age to plaintiff's automobile when loss by 
collision was expressly excepted. Such a 
construction, we believe, would do violence 
to the plain language of the policy.” 


Conclusion 


It will be seen from the preceding cases that 
to bring collision damage within the cover- 
age of the comprehensive clause of the auto- 
mobile insurance policy, it is necessary that 
such damage be proximately caused by a 
hazard against which the automobile is in- 
sured under such comprehensive clause. It 
has been held that the hazards insured 
against are not necessarily limited to those 
specifically mentioned in the comprehensive 
clause. 


In the case of Unkelsbee v. Homestead Fire 
Insurance Company, the court said: 

“Tt may also be argued that by reciting cer- 
tain specific instances, including theft and 
vandalism, which are not to be deemed loss 
caused by collision, all other causes of col- 
lision are excluded. The maxim ‘e.rpressio 
unius est exclusio alterius’ is an aid to con- 
struction and not a rule of law. It is not to be 
arbitrarily applied. We regard the conclud- 
ing sentence of the paragraph as explanatory 
and not one of limitation. Loss caused by the 
impact of a falling object, a bullet, a thrown 
stone, is not, in the popular sense, a loss 
caused by collision and court$ have so de- 
cided. Nor is ‘loss caused by’ fire, theft, 
explosion and the like, loss caused by col- 
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lision, although a collision results. To say 
that losses so caused shall not be deemed 
loss caused by collision is merely an ac- 
knowledgment, an expression of acceptance 
by way of illustration, of fundamental rules 
of construction. Had the insurer intended 
that this final sentence, which to the average 
member of the public purchasing insurance 
would seem to be in his favor was to effect 
a restriction of liability by extending the 
exception of ‘loss caused by collision’ to 
cases where the collision was not the proxi- 
mate cause of loss, we think more apt lan- 
guage should have been used, and notice to 
the public should have been conveyed in a 
more informative way than by application 
of the rule of ejusdem generis.” 

Quite naturally, every collision must be 
attributed to some prior event which brought 
it about, but all such events are not hazards 
insured against. It appears that a hazard in- 
sured against is one which is capable of causing 
immediate damage to an automobile without 
any ensuing collision damage. If such hazard 
proximately causes collision damage such 
collision damage naturally flows from the 
hazard insured against and is therefore cov- 
ered. Such hazards as skidding, blowouts, 
poor visibility and other similar conditions 
do not result in damage to an automobile 
without a subsequent collision. The ordi- 
nary businessman would probably regard 
the intent of the policy in the same light. 
He expects under the comprehensive insur- 
ance to recover for what he regards as acts 
of God or acts of thieves and vandals. It is 
not normally his expectation that collision 
damage brought about by ordinary human 
carelessness should be covered by the com- 
prehensive provisions of his policy. He real- 
izes that to secure reimbursement for such 
damage he is required to purchase collision 
insurance. 

The cases of Bruener v. Twin City Fire 
Insurance Company and Colley v. Pearl Assur- 
ance Company illustrate these points. Of 
course, in the former case, the court’s re- 
marks regarding proximate cause are not 
altogether clear. Surely, it may be seen 
from the other authorities quoted herein that 
proximate cause is very important in insurance 
cases. But what the court probably meant 
was more clearly stated in Colley v. Pearl 
Assurance Company, when it said that the 
question of proximate cause is not material 
unless the damage results from a_ hazard 
insured against. 

The case of Shahin v. Niagara Fire Insw- 
ance Company appears to express a narrow 
and minority view of the policy coverage 


(Continued on page 180) 
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Capital Gain from the Sale 


of a One-Man Business 
By BARCLAY SHAW 


Since the one-man business cannot be sold as a single 
capital asset, the terms of the contract of sale are 
vitally important to anyone selling an agency or brokerage 


| The author is a member of the law firm 
| of Sawyer, Delaney, Shaw & Pomeroy, 
New York City 





N THE DECEMBER, 1950 issue the 

writer had occasion to discuss certain 
aspects and methods of an ‘agent or broker 
disposing of his interest in a partnership 
upon retirement or death." However, there 
are many agents or brokers who conduct 
their business as individual or sole proprie- 
torships. Such enterprises may range from 
a person “going it alone” to a person with a 
considerable staff of employees. In view 
of the existence of this segment of the in- 
dustry, it is believed that a discussion of its 
problems along the lines of those previously 
discussed concerning a partnership might be 
of general interest. 

In the consideration of the disposal of a 
partnership interest, as previously men- 
tioned, various methods were suggested for 
accomplishing this, as well as a general 
analysis of the attendant tax results. For 
some time and up until the close of the year 
of 1945, it would have been fairly safe and 
correct to say that in all important instances 
what was said of the disposal of a partner- 
ship interest from the tax standpoint would 
also be true of the disposal of an individual 
proprietorship. Up to that time the case of 
Elliot B. Smoak* could be cited as an author- 
ity tor this position. In that case involving 
the treatment of gains from the sale of an 
advertising agency conducted as an individ- 
ual proprietorship the court said in part: 

_ “If the sale by a partner of his interest 

i a partnership is a sale of capital asset, 
. a fortiori, the sale of an agency business 
. is likewise the sale of a capital asset.” 


“Partnership Dissolution,’’ p. 903. 
* CCH Dee. 11,705, 43 BTA 907. 


Sale of a One-Man Business 


Despite this prevailing view that such a 
seller would be entitled to the favorable tax 
treatment afforded long-term capital gains, 
a case was decided in the United States 
Circuit Court of Appeals for the Second 
Circuit? in December, 1945, which held to 
the contrary. In that case the taxpayer 
owned a hardware businéss which he con- 
ducted as an individual proprietorship and 
which he had acquired in part by buying 
out the interest of his former partner. 
Thereafter the taxpayer sold the business. 
In its decision the court considered the 
question as to whether the sale of a going 
business could be treated as a sale of a 
single piece of property (capital asset) or 
whether it should be broken down into its 
component parts and each part examined to 
determine whether it could qualify for treat- 
ment as a capital asset. The court’s decision 
was in favor of the latter although there was 
a strong dissent by one member of the court. 


Some three years after the decision of the 
Williams case the Tax Court overruled 
its former decision in the Smoak case by its 
decision in Violet Newton* which adopted 
and cited the Williams case. The Newton 
case involved the tax treatment of the sale 
of all the assets of an individual proprietor- 
ship in the pinball machine and amusement 
device business, such sale including furni- 
ture, fixtures, equipment, accounts receivable, 
good will and the sole right to use the busi- 
ness name. The court held that the sale 
could not be treated by the seller as the 
sale of a single capital asset—i. e., the busi- 
ness as a whole—but that each item should 
be tested to determine whether a capital gain 
or ordinary income resulted in each instance. 

From the above brief analysis of these 
cases we can see that the method of distri- 


3 Williams v. McGowan, 46-1 ustc { 9120, 152 
F. (2d) 570. 
* CCH Dec. 16,803, 12 TC 204. 
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bution of a partner’s interest as previously 
discussed by the writer’ under the desig- 
nation “sale method” cannot be adopted in 
the disposal of an individual proprietorship. 
However, if the general result of the “sale 
method” is desired—i. e., a lump-sum pay- 
ment in a fixed amount and the favorable 
treatment of any gain to the seller as a 
capital gain—much can be accomplished by 
the proper records of account and by the 
terms of the contract of sale. Care should 
be taken to allocate specifically the true 
and major portion of the value of the pro- 
ducer’s business to those items which are 
capital assets or treated as such under the 
Internal Revenue Cade * instead of to those 
items which might be treated as ordinary 
income. For instance, good will is generally 
treated as a capital asset.’ In the contract 
and on the books of the business consider- 
able value may be allocated to this item. 
But unless there is some such evidence 
showing that good will was considered and 
sold at a definite Amount, no value may be 
given it by the tax authorities and the 
court.’ Although no cases have been found 
concerning the consideration of expirations 
as capital assets, yet by their nature and by 
their close connection with and as part of 
good will, it is believed that they would be 
so considered.’ 


COLLISION DAMAGE 


While the Williams and Michaels cases 
can be considered somewhat of a blow to 
the seller, they are a boon to the buyer, 
Any part of the purchase price allocated to 
inventory or depreciable assets could be 
recovered out of ordinary income of the 
immediately succeeding years. Previously, as 
part of a capital asset (the business as a 
whole), the amount paid for these items 
could not be recovered until the purchaser 
disposed of the entire business. 

Thus in considering the problem of the 
disposal of an individual proprietorship we 
see, generally speaking, the tax results are 
a good deal similar to those involved with 
a partnership interest except that under the 
“sale method” the sale will not be consid- 
ered taxable as the sale of a whole business 
as one unit. Since breaking the assets of 
the business down into its component parts 
is an integral part of the “income method” 
of the sale of a partnership interest, no new 
problems are raised on this score. How- 
ever, it again points up the necessity of the 
care which must be exercised in drawing 
the contract of sale and in keeping proper 
accounting records (always of importance 
in any tax matter). The allocation or lack 
of allocation of values to the various assets 
of the business has much to do with the 
amount of tax, who pays it and when it has 


to be paid. [The End] 





UNDER THE AUTOMOBILE COMPREHENSIVE CLAUSE 


since it excludes coverage for any collision 
damage regardless of its cause. It appears 
that the ordinary businessman would regard 
any damage resulting from an unauthorized 
use of his automobile, whether attributed to 
thieves, vandals or any other person, as 
resulting from conduct beyond the control 
of himself or average human beings and he 
would therefore feel entitled to compensation. 

In the cases of Clark v. Fidelity & Guaranty 
Fire Corporation and Matthews v. Shelby Mu- 
tual Plate Glass and Casualty Company, the 
results probably achieved practical justice 
although they may appear to be somewhat 
inconsistent with the other determinations 
herein. Certainly if the automobiles in those 
cases were as well secured as the respective 

5 See footnote 1. 

® Section 117. 
** Aaron Michaels, CCH Dec. 16,758, 12 TC 17. 
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Continued from page 178 | 


plaintiffs testified, a moderate wind would 
not be sufficient to propel them down an 
incline. On the other hand, if the automo- 
biles were not properly secured and were 
left unattended on an incline, the ensuing 
damage would result from ordinary negli 
gence and would therefore not be a hazard 
insured against. 

In conclusion, it may be said that a deter- 
mination of liability for collision damage 
under the comprehensive clause may be 
reached in most cases by a reasonable in- 
terpretation of the contract, considering 
what the average person would regard as 
the intent of the parties. The foregoing cases 
may serve as a guide in this respect. 


[The End] 


8 See footnote 4. Py 
® Compare Aaron Michaels, footnote 7. 
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How to Terminate a Pension Trust 
By HARMON ACKERMAN 


Step-by-step instructions by a New York attorney on 
« pension termination procedures 


This article is reprinted from the LABOR 
Law Journat for March, 1951. 


T SEEMS ODD to write concerning the 

termination of a pension trust, at this 
time. This question has arisen, does arise 
and will continue to arise from time to 
time. The ten-year rule of the Treasury 
Department is only a prima-facie rule and 
not a statute of limitation. Neither is the 
defense of res judicata available. 

The present excess profits tax, the freez- 
ing of wages and waning fhanpower will 
have a tendency to induce new pension 
plans. Old pension plans for the same 
reasons will be amended to provide increased 
benefits. Yet, with all this, some pension 
plans will be forced to liquidate. 
same reasonings that existed in 1943-1944 
and 1945 are again becoming factors in 
seeking new pension plans in order to keep 
the employees at their jobs. New ideas 
will crop up and it will not be surprising 
to see an agreement based upon the present 
value of one dollar and the future value of 
one dollar or the benefits based on the rise 
and fall of the “Cost of Living Index.” We 
have plenty of literature on the subject of 
pensions. I still advise caution for the 
reader. One should not rush into such a 
plan without careful study. If possible, 
obtain the advice of an expert. Careful 
planning now will save heartaches later. 
You are dealing with human beings and 
they deserve your utmost consideration. 
You and your employees are entitled to the 
best that your proposed expenditure will 
purchase. Be sure that your agreement is 
carefully drawn with power to amend as 
the exigency arises. Careful consideration 
Should also be given to the income tax laws, 


How to Terminate Pension Trust 


The 


so that, in the event of termination, the tax 
will not take an undue proportion of the 
fund or remaining benefits. 


Some approved pension plans have al- 
ready fallen by the wayside. According to 
the Annual Reports of the Commissioner 
of Internal Revenue, we find that from 
June 30, 1946, to June 30, 1947, over 100 
termination rulings were issued, shown un- 
der the heading “Effect on Prior Qualifica- 
tion Because of Termination.” In 1948, the 
department had over 300 applications on 
hand and 275 rulings were issued. In 1949 
the department received 235 new applica- 
tions for termination. A letter received from 
the office of the Commissioner shows that 
as of November 30, 1950, rulings totaling 
1,059 had been issued. These annual reports 
also show that over 400 rulings were issued 
involving curtailment of the benefits of these 
plans. The reasons given for discontinu- 
ance of the pension plans are not shown 
in these annual reports. In actual practice 
each application must stand on its own merits. 


Insured-Approved Plans 


I have been in communication with sev- 
eral life insurance companies, and it is in- 
teresting to learn that only an infinitesimal 


number of insured-approved plans have 
been terminated. The reason for this favor- 
able showing of the life companies is easy 
to be found. After the first rush of 1943, 
standards were set up and adhered to. The 
financial status of the employer was investi- 
gated as well as his business ability to 
continue the plan in the future. 


What are the reasons for termination? 
The answer is not simple. The financial 
drain of the plan may be a leading cause. 
At least it would seem so at first blush. 
However, I doubt it, as the bankruptcy 
records do not disclose any such cases. 
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Only one or two cases have appeared in 
the Federal Reports. The records of the 
life insurance companies show a negligible 
number of insured-approved plans that have 
so terminated. Therefore, there must be 
other causes for termination. Consolidation 
and sale of business is high on the list. 
Union pension plans account for a number 
of terminations, followed by a switch to 
group annuity; dissatisfaction of employees 
or employers with the plan; change of busi- 
ness because of economic conditions; the 
taking over of the business by the federal 
government. There may be other causes, 
but the over-all picture shows that the above 
are the chief reasons given for termination. 


Termination Procedure 


How does one obtain a ruling to termi- 
nate a pension plan? After gathering all 
the facts and figures concerning the pension 
plan, a letter should be composed, addressed 
to the Commissioner of Internal Revenue, 
Washington 25, D. C., Attention: Pension 
Division. In this letter you outline the 
reasons for termination, giving facts and 
figures. You will then hear from the field 
office with a request to file data and in- 


formation outlined in PS No. 60. This 
information consists of date of termination; 
statement as to whether any of the funds 
would revert or become available to the 
employer; statement as to whether any of 
the funds were contributed or invested in 
obligations or property of the employer or 
related company. There must be submitted a 
yearly tabulation in columnar form of data 
for each of the twenty-five highest-paid em- 
ployees and for all other employees as a 
single group. In this tabulation, the name 
should be set forth; office held; percentage 
of stock held; total compensation; employ- 
ee’s contribution; ¢mployer’s contribution; 
shares of each in forfeitures; percentage 
for each in ratio to total for all; value of 
benefits to be distributed; number of par- 
ticipants at beginning of each period; number 
dropped and those remaining at the end of 
each period; financial status of the plan; 
and finally total computations for each 
heading. A balance sheet for the last tax- 
able year is submitted and a statement 
of net earnings and taxes paid for each of 
the years of the plan. The field office is 
very helpful and no trouble should be en- 
countered if the information and data are 
correct and in detail, [The End] 


SAVINGS AND LOAN ACCOUNT INSURANCE GROWS i 


Savings accounts of 2,860 savings and 
loan associations with combined assets 
of $13,700,000,000 were insured at the end 
of 1950 by the Federal Savings and Loan. 
Insurance Corporation. A total of 111 
new groups were insured during the year. 


Growth of previously insured institu- 
tions, plus the assets of the newly insured 
associations, resulted in an increase of 
resources of $2,400,000,000 during the 
vear. Insured associations now hold 
four fifths of the assets of all savings 
and loan associations, cooperative banks 
and similar institutions. 


Home mortgages on the books of these 
associations totaled over $11 billion at 
the end of the year, an increase of nearly 
twenty-five per cent in twelve months. 
About thirty per cent of the total is in- 
sured by the Federal Housing Adminis- 


tration or guaranteed by the Veterans 
Administration. 


New legislation passed by Congress in 
1950 brought a number of advantages to 
insured associations and their patrons. 
The maximum of insured deposits was 
increased from $5,000 to $10,000; the an- 
nual premium paid by associations was 
reduced; and a simplified method of 
settlement was introduced so that the 
Federal Savings and Loan Insurance Cor- 
poration may now pay off the insured 
accounts in cash or make new accounts 
available in other insured institutions. 





Of the 2,860 insured institutions, 1,526 
are federal savings and loan associations, 
for which the insurance is mandatory. 
The other 1,334 are thrift institutions 
chartered and supervised by the states, 
and for this group the insurance is optional. 
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All-Industry Rate Regulation 


v. the Public Interest 


By HERBERT C. BROOK 


The Commissioners’ all-industry laws stifle competition, 
hamper new coverages and add unjustified expense 


The author is a Chicago attorney and 
lecturer on insurance law, Northwestern 
University 


HREE YEARS, more or less, have now 

passed since practically every state en- 
acted insurance rate regulatory laws pat- 
terned after the Commissioners’ All-Industry 
Model Fire and Casualty Rating Bilts.’ For 
three years, more or less, preceding that 
mass phenomenon there was a period of 
intense feeling and activity, on the part of 
the insurance industry and state regulatory 
officials, generated by the United States 
Supreme Court decision in 1944 in the 
South-Eastern Underwriters decision.?, There 
has now been lapse of enough time for some 
appraisal to be made of the operation and 
effect of these laws and yet not sufficient 
lapse that they have acquired a settled place 
in the fabric of our laws. Then, too, during 
these three years there have been substan- 
tial changes in the personnel of many in- 
surance departments. The considerations 
that led their predecessors to support such 
legislation may on sober second thought and 
in the light of subsequent developments have 
lost some of their validity and certainly most 
of their urgency. It would seem, therefore, 
that this is an opportune time to review 
such laws from the point of view of whether 
they are in the public interest or whether 
they do not stifle legitimate competition, 
hamper insurers in developing new cover- 
ages and add a wholly unjustified expense 
to the cost of doing business. 


Cie 


‘For convenience, laws patterned on these 
bills are referred to herein as all-industry laws. 


All-Industry Rate Regulation 


Insurance Already Highly Regulated 


Before the passage of this rating legisla- 
tion, insurance already was one of the most 
highly regulated industries in the American 
economy. There were detailed laws in every 
state designed to protect the public against 
loss through the insolvency of insurers. 
There were other laws dealing with the 
policy forms a company could use. Long 
and extremely detailed annual statements 
covering the insurer’s business during the 
year and its year-end financial condition 
were required to be filed. There were pro- 
hibitions against monopolies, discrimination 
and rebating. Some states had laws regu- 
lating rates. Most states provided for the 
licensing of insurance brokers, agents and 
other producers. And every state had an 
insurance department to provide constant 
and extensive supervision over the business 
of insurance. This list is by no means 
complete, but it indicates the detail with 
which insurance was regulated. 


To the uninitiate, it must seem strange 
that with the business already so highly 
regulated there should be any need to give 
the Commissioners power over insurance 
rates. To the same uninitiate, it must seem 
even stranger to learn that the giving of 
such power at this time was not demanded 
by the public to eliminate some abuse but 
was sought by powerful elements within 
the insurance industry itself. That distin- 
guishes this legislation from practically all 
that preceded it. The earlier laws were 
passed because of some abuse to the public 
either actual or potential on the part of the 
insurers. 


25 CCH Fire and Casualty Cases 194, 322 
U.S. 533. 
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DEVELOPMENTS— 


involving the all-industry bills which have occurred since this article was first 
published are described by the author in the note following. The article is reprinted 
from Law and Contemporary Problems, published by Duke University School of Law, 


and is copyright 1950 by Duke University. 


Since the foregoing was written, both 
Houses of the Idaho Legislature passed 
a very significant casualty rating bill. 
The gist of this bill (S. B. 81) is a legis- 
lative finding that there is now reasonable 
competition among casualty insurers in 
Idaho and that so long as this continues 
there should be no rate filings and no 
regulation or review of rates by the state. 


Section 1 of the bill makes certain 
findings including the following: 


“4f) so long as reasonable competition 
continues to exist in such classes of in- 
surance [casualty] the public welfare is 
served both by the making of rates in 
concert and by the making of rates by 
individual insurers, and no review of rates 
by the state is necessary or desirable in the 
public interest with respect to such classes 
of insurance.” (Italics supplied.) 

Section 2. contains a declaration of 
policy and states that it is the purpose 
of the act to promote the public welfare 
by, among other things: 


“(a) Regulating the classes of insurance 
within the scope of this Act so as to 
make certain federal acts, specifically re- 
ferred to in Public Law 15, 79th Congress, 
inapplicable to the business of insurance 
with respect to such classes in this state 
to the extent of the power of this state 
to make such acts inapplicable... . 


But when the legislation in question was 
passed the public was not threatened with 
any abuse on the part of insurers. Indeed, 
as a result of the SEUA decision, the rea- 
son for passing much of the regulatory law 
in earlier years, namely, the need to cope 
with combinations of companies fixing their 
rates in concert and engaging in other 
monopolistic activities, was eliminated. 


Prior to the SEUA decision there was 
no general sentiment among the states that 
comprehensive insurance rating laws were 
necessary or desirable. A number of states 
regulated in one degree or another rates for 
fire insurance and for such specialized lines 
as workmen’s compensation and automobile 
insurance. Only a few states, notably New 
York and Louisiana, had laws regulating 
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“(c) Retaining and preserving the bene- 
fits which flow from reasonable competi- 
tion, without review of rates by the state 
for such classes of insurance.” 


Section 9 provides that in 1953 and 
every two years thereafter the Commis- 
sioner of Insurance shall determine 
whether reasonable competition continued 
to exist.in the state in the various classes 
of casualty insurance. If his finding is in 
the affirmative, then the exemption from 
filings shall continue. If in the nega- 
tive, filings for that class must be made. 
At the end of two years such a finding 
also would be reviewed and if the Com- 
missioner then finds there is reasonable 
competition in that class the previous 
finding shall be rescinded. 





The provisions of the bill setting forth 
the procedure to be followed when filings 
are required follow very closely the corre- 
sponding provisions of the all-industry bills. 





It is af interest that the bill recites that 
there are more than one hundred casual- 
ty insurers doing business in Idaho. In 
Tllinois in 1950 there were 213 casualty 
insurers licensed to do business and 
doubtless in many, if not in most, states 
there are more casualty companies doing 
business than in Idaho. 


the rates generally of fire and casualty lines. 
The New York law was passed in 1922 as 
a result of abuses found to exist there by 
a legislative committee, but, as noted above, 
the practice did not spread to other states. 
Nonetheless, within approximately three 
years after the SEUA decision, almost every 
state, as a result of the efforts of two strong 
groups, had passed laws regulating with 
great detail and strictness the rates for prac- 
tically all lines of fire and casualty business. 


Sponsors 
of Strict Rate Regulatory Laws 
The first of these groups was the National 


Association of Insurance Commissioners. 
The Commissioners naturally were jealous 
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of the prerogatives and powers of their 
states over insurance, and the project of 
obtaining passage of strict rate regulatory 
laws had from the earliest been pitched on 
, “states’ rights” plane. The one thing the 
Commissioners wanted probably above all 
else was to have laws passed which would 
have the greatest likelihood of keeping the 
federal government completely and forever 
out of the insurance field. After the passage 
of Public Law 15* on March 9, 1945, and 
the subsequent decisions of the Supreme 
Court in the Robertson* and Benjamin ® cases 
in June, 1946, it seems obvious that there 
was little legal basis for apprehension as 
to the future of state regulation of insurance. 


The other group responsible for the pass- 
age of these laws was the All Industry Com- 
mittee. This committee was organized i 
May, 1945, and consisted of nineteen mém- 
bers which are listed in the footnote.* With- 
out in anywise questioning their sincerity, 
it may be helpful to the subsequent con- 
sideration of the Commissioners’ all-industry 
laws to examine its membership briefly in 
the light of the interest of the respective 
members in such legislation. 


Of the nineteen members, six had no in- 
terest in the rating requirements of the fire 
and casualty model bills because either the 
bills expressly exempted their lines of in- 
surance or they did not write fire or casualty 
business. Of the four producer organiza- 
tions at least two were actively opposed to 
the rigor of the bills. a 

~— 


Of the remaining nine members, three 
represented participating insurers. It is 
manifest that any legislation which would 
require_or tend to establish—uniformity in 
rates would work to the advantage, at least 
fathe short run, of insurers who operate 
on the mutual or participating basis. Through 
their dividends they can, in effect, under- 
quote on any risk they deem desirable. 
While the proposed bills provide in Section 3 
that due consideration should, among other 
things, be given to “dividends, savings or 
unabsorbed premium deposits allowed or 
returned by insurers to their policyholder’, 
members or subscribers,” it is apparent that, 


as a practical matter, the provision is essen- 
tially meaningless, because a participating 
company can avoid its effect simply by 
becoming a subscriber to a rating bureau 
instead of filing its own rates. So long as 
independent insurers could freely establish 
rates to give due consideration to the rela- 
tive hazards of the particular risk, a mutual 
could not have this competitive advantage. 
But under the all-industry laws the mutual 
can use the rates and rating plans available 
to other insurers, and in addition by virtue 
of its dividends underquote on any desirable 
piece of business. This was pointed out by 
President John A. Diemand of the Insur+ 
ance Company of North America in 1941 
when he said: 


“Rating and anti-discriminatory laws, 
coupled with so-called scientific rating cre- 
ated a condition under which stock com- 
panies could neither deviate nor legislate 
in their own interest, but which left non- 
stock companies free to deviate through 
their-dividends. Realizing that they were 
free and that the stock companies were not, 
the non-stock companies proceeded to in- 
vade industrial centers, first selecting only 
those risks known to be profitable. 


“Let it be noted that these surpluses 
[of mutual companies] were nurtured by 
laws which make bedfellows of mutual and 
stock companies in rate-making bodies and 
provide for the development of a singlet ate 
level for both types of companies, hich 
is at once high enough to ice the 
dividends of mutual companies, yet inflexible 
enough to prevent stock companies from 
competing on any risk of size and importance.” 


Hence, at least from the short-run point 
of view, the mutual organizations could see a 
very real advantage to their members in spon- 
soring rate regulation such as the model bills 
which would require all insurers to file rates. 


Probably the National Association of In- 
dependent Insurers should also be plaeed in 
this category since a majority of its mem- 
bers were participating carriers. Of the 
remainder some belonged to rating bureaus 
and others regularly wrote at bureau rates. 
Its membership either specialized in auto- 





*59 Stat. 33-34 (1945), 15 USC Sections 1011- 
1015 (1949 Supp.). 

* Robertson v. California, 328 U. S. 440 (1946). 

° Prudential Insurance Company v. Benjamin, 
328 U. S. 408 (1946). 

"American Institute of Marine Cuninne, 
American Life Convention, American Mutual 
Alliance, American Reciprocal Association, As- 
Soclated Factory Mutual Fire Insurance Com- 
panies, Association of Casualty and Surety 
Executives, Bureau of Personal Accident and 
Health Underwriters, Health and Accident Un- 
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derwriters Conference, Inland Marine Under- 
writers Association, Insurance Executives 
Association, Life Insurance Association of 
America, National Association of Casualty and 
Surety Agents, National Association of Inde- 
pendent Insurers, National Association of Insur- 
ance Agents, National Association of Insurance 
Brokers, National Association of Mutual Insur- 
ance Agents, National Board of Fire Under- 
writers, National Fraternal Congress of America, 
Surety Association of America. 
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mobile insurance or wrote this line exclu- 
sively, so that it was not truly representative 
of the independent insurers of the country. 


The remaining five members of the All 
Industry Committee represented the fire and 
casualty companies, which for years had 
fixed-their-ratcs in-concert. After the SEUA 
decision it was necessary for such com- 
panies either (1) to change their methods 
of operation and the operations of their 
various rating bureaus to conform to what 
was permissible concerted action under the 
antitrust laws" or (2) to induce the various 
states to pass legislation permitting and 
regulating their concerted activities. 


The first alternative seems never to have 
been seriously considered. From the time 
the government appealed ftom the decision 
of the district court sustaining a demurrer 
to the indictment in the SEUA case the fire 
organizations sought legislation, first on the 
national level and, being unsuccessful there, 
then at the state level, to permit them to 
continue their methods of doing business. 
Can anyone seriously think that had Con- 
gress exempted insurance from the antitrust 
laws they would then have been clamor- 
ing to strengthen the hands of the states 
in the regulation of insurance rates? 


The all-industry laws do not deal with the 
coercive, intimidative and boycott practices 
aimed at by the Justice Department in the 
SEUA prosecution, but they do permit con- 
cert of action in rate-fixing which would 
otherwise come within the condemnation of 
the Sherman Act. This may be desirable, 
but the laws go further. They take in the 
entire industry—those who fix their rates 
in concert as well as those who do not. 
What is the effect of this all-inclusive scope? 
Does it not preserve for those who previ- 
ously engaged in practices such as those 
set forth in the SEUA indictment as much 
as possible of the existing setup with the 
blessing of the state? It is true that the 
state “does not, in such rating laws, sanction 
coercive, intimidative or boycott practices. 
What was the purpose of such practices? 
The obvious purpose was to destroy com- 
petition and to make the entire industry 
conform to the standards of those acting 
in concert. What this portion of the in- 
dustry can no longer get by coercive, in- 
timidative and boycott practices, it can 
achieve to the extent that the laws have 
the_effect of destroying competition, or even 
partially destroying ~ €xXisting—competitive 
i markets. 

*See Maple Flooring Manufacturers’ Associa- 
tion v. U. 8., 266 U. S. 562 (1925); Cement Man- 
ufacturers’ Protective Association v. U. 8., 268 
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Effect of All-Industry Laws 
upon Competition 


The effect of the all-industry laws in 
destroying competition and stifling initiative 
and enterprise will be considered from the 
effect (1) upon independent insurers, (2) 
upon bureau members and (3) upon the 
public and industry generally. 


Independent Insurers 


Generally speaking, competition in insur- 
ance can be expressed in terms of lower 
rates, more satisfactory coverage or service 
to the assured. Of these, only the third is 
ordinarily available as among members of 
a rating bureau competing for the same risk, 
But all three are available to an independent 
insurer in competing against eithera bureau 
member or another independent. Formerly 
it was not uncommoen-that if'a bureau com- 
pany was in competition with a nonbureau 
company for a. particular risk, the bureau 
would, in effect, permit its member to meet 
price competition by authorizing such lower 
premium as the company might think proper 
for the risk. 


When it became necessary for bureau 
companies to seek protection from the anti- 
trust laws through state legislation there 
were two choices available as to the handling 
of bureau members: laws could be passed 
permitting and regulating bureaus but not 
requiring filings and not requiring bureau 
members to be bound by bureau rates, or 
laws could require the filing and approval 
of bureau rates and require members to be 
bound thereby. California adopted the first 
choice and the all-industry laws represent 
the second. Under the latter laws, bureau 
members obviously would be at a competi- 
tive disadvantage in situations such as the 
above, and in order to eliminate their dis- 
advantage these laws required that all in- 
surers must make filings. 

It is not to be presumed that the bureau 
companies in meeting the competition such 
as noted above obtained less premium than 
they thought adequate for that particular 
risk. Scales of rates are prepared for the 
normal or standard risk. In any classifica- 
tions there likely will be risks the individual 
characteristics of which make for either 
greater or lesser hazards than those con- 
templated in the standard rate. The com- 
petition is for those involving lesser hazards, 


U. S. 588 (1925); see also Carroll v. Greenwich 
Insurance Company, 199 U.S. 401, 411-412 
(1905). 
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and there certainly is nothing wrong in 
charging less than the standard rates for 
such risks. Indeed, strictly speaking, unjust 
discrimination results unless a lesser rate is 
charged. But if the competitor is required 
to file a scale of rates, its scale should, as 
a practical matter, conform generally to the 
rating scale in use by the majority of com- 
panies writing that business; otherwise the 
scale will tend to develop an adverse selection 
of risks. To illustrate, suppose an insurer, 
on the basis of its judgment and experience, 
prepares a scale based upon either a differ- 
ent rating basis or a different classification 
of risks than is in general use. The result 
will be a tendency for ‘this insurer to be 
offered those risks for which its rates are 
less than the rates of the other insurers, 
and it will be offered few, if any, of the 
risks for which its rates are higher, except 
those which have been declined by the other 
insurers. Consequently, universal filings will 
cause all scales to tend to become uniform. 


Another phase of competition which the 
all-industry laws were designed to elimi- 
nate was the ability which independent in- 
surers formerly had of providing coverages 
to meet exactly the needs of their assureds, 
as compared to bureau companies which, 
in general, had to use standard bureau forms. 
This ability to furnish “tailor-made” con- 
tracts was not only a @reat competitive 
advantage to them, but it-obviously was to 
the advantage of assureds. Not only could 
the insurer make such changes in the usual 
policy to conform it to any unusual condi- 
tions in the position or operation of the 
assured, but it could also combine in one 
contract various coverages to give the assured 
full protection. In this way also new forms 
of coverage were developed through experi- 
mentation. Independent insurers were in 
a position to render a maximum service to 
the insuring public, and their freedom to 
experiment assured progress and develop- 
ment of the industry. 


The net results of the foregoing so far 
as the independent insurer is concerned are: 
(1) It will have lost much if not all of the 
competitive advantage it formerly had in 
the matter of rates and forms; (2) it will 
have been put to great expense in making 
individually the various filings required by 
the bills. So far as getting business is con- 
cerned it will be in no better position under 
its filing than a bureau company, and so far 
aS expenses are concerned it will be much 
worse off. The indicated course for it to 


*62 Stat. 472 (1948), 49 USC Section 5b (1949). 








A provision to this effect must be specifically 


included in any agreement. See Western Traf- 
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follow is to join a bureau. This is un- 
doubtedly what the industry proponents in- 
tended when they sponsored the bills. But 
the question may be asked: Who profits by 
this lack of flexibility—bureau companies or 
the insuring public? 


Bureau Members 


Proponents of the all-industry laws are 
wont to point to Section 7 which provides 
for the filing of deviations by bureau mem- 
bers as showing there is room for reasonable 
competition. Rather than having this effect, 
even a cursory study of this section indi- 
cates that, whatever was intended, in opera- 
tion it will assure bureau members a not 
too strenuous competition from other mem- 
bers. In the first place, notice must be 
given to the bureau, and it is permitted to 
oppose the granting of the deviation. In 
the second place, the general scale, having 
already been approved, will be presump- 
tively correct, and the burden will be upon 
the applicant to prove that the deviation is 
ee STICe-Uhe general state“Will be 
Seemed To represent the best judgment of 
the experts in the bureau (as well as of 
the Commissioner since he approved it) as 
to the proper rate, the applicant will have 
to be able to produce figures which will 
establish either that its loss record or its 
expenses vary sufficiently from the normal 
to justify the deviation. As against what- 
ever figures the applicant can produce, the 
bureau will in the usual case be able to 
produce others which it has assembled so 
that the applicant faces a difficult and, in 
the usual case, a discouraging if not im- 
possible task. Finally, a deviation is effec- 
tive only for one year so that if a renewal 
is desired, the whole procedure must again 
be followed. 


Provisions substantially the same as these 
have been in existence for years in various 
states which had rate regulatory laws, and 
as a practical matter few deviations were 
approved. 


On this question of competition, the bur- 
densome procedure for deviation in the all- 
industry laws should be compared with the 
provision—_in—the—Catifornia law” Canatyzed 
later in this~articte}—which not only does 
not require any formalities for a member 
to deviate from its bureau’s rate but; on 
the contrary, prohibits members. from-agree- 
ing to be bound by such rates, In this con- 
nection, the Bulwinkle Act* which was 


fic Association—Agreement, 276 .: Cc ¢.. a 
(1949). 
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passed by Congress in 1948 may be of sig- 
nificance. This law for the first time per- 
-mitted railroads to fix rates in concert. 
However, it specifically prohibited any 
agreement among railroads which did not 
accord to each party the right freely to 
take independent action at any time. 


The only alternative to the cumbersome 
deviation procedure available to a member 
(except to leave the bureau) who wants 
some change made in a filing or a new filing 
made is to request the bureau to amend 
its rates or coverage or to make the new 
filing. In such a case the bureau’s internal 
procedure would, at best, entail substantial 
delay. If any member of the bureau ob- 
jected to the proposal there would be fur- 
ther delay, and if the opposition was strong 
enough the proposal would be shelved. This 
is not said in the spirit of criticism but solely 
to illustrate how under the bills in question 
enforced adherence to a bureau’s filings will 
delay and perhaps prevent well-founded 
changes desired by enterprising members. 


Aside from this, the mere fact that when 
once a member has accomplished its pur- 
pose of getting the proposed change filed 
it will be equally available to the other 
members will not encourage the member 
to make the struggle. 


General Public 


The general untoward effect of the all- 
industry laws upon the public and industry 
will be considered from the points of view: 
(1) tendency to increase the difficulties poor 
risks will have in getting insurance and 
(2) tendency to cause uniformity in insur- 
ances with a consequent lessening of the 
scope for the development of new coverages. 


Difficulties imposed on poor risks —The 
point has been made previously that rating 
scales are drawn up for the so-called stand- 
ard or average risk so that in any classifi- 
cation there likely will be some risks for 
which, because of individual characteristics, 
a greater or lesser rate than the standard 
would be proper. The advantage of a freely 
competitive market to the better-than-average 
risk has been pointed out. But a free market 





® The all-industry laws contain an impractical 
section (4g) to the effect that a rate higher 
than ‘the filed rate can be used for a particular 
risk if the assured makes a written application 
to the Commissioner ‘‘stating his reasons there- 
for’’ and the Commissioner approves the appli- 
cation. Some Commissioners also accept special 
filings not made on the application of the in- 
sured. The administrative detail and expense 
in making any such special filings are obvious. 

® Usually all insurers writing the particular 
kind of insurance will belong to the pool. Risks 
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is also an advantage to the poorer-than- 
average risk. Such a risk may not be ac- 


“ceptable to an insurer at standard rates, but 


would be acceptable at an increase in pre- 
mium commensurate with the increases in 
its potential hazard. In the absence of regu- 
lation imposed either by private or govern- 
mental authority, insurance will respond to 
economic laws in the same manner as other 
commodities. An increase in price will bring 
out an increase in the supply of insurance 
the same as it will for other goods or serv- 
ices. Thus, in a free market an additional 
premium could be charged for the below- 
standard risk, and it could be placed. But in 
a mafket where all insurers are bound by 
filed scales of rates, if the risk is not accept- 
able at standard rates it will be difficult and 
perhaps impossible to place it.2 To meet this 
difficulty the casualty bill contains a pro- 
vision for assigned-risk pools.” There is 
no corresponding provision in the fire and 
marine bill, but at best this is not a very 
satisfactory solution to the assured and it 
results in another organization having to be 
maintained.” If there is no assigned-risk 
pool available such a risk must go uninsured 
unless it can be placed under an excess 
or surplus line law” with an insurer not 
authorized to do business in that state. In 
the usual case the reason it can be placed 
with the nonauthorized insurer and not in 
the authorized market is because a higher 
premium can be paid the nonauthorized in- 
surer. If there is a free market in the 
state so that insurers can charge additional 
premium for the so-called substandard risks, 
much of these difficulties will be eliminated. 


Tendency to cause uniformity in insurances 
with consequent lessening of scope for devel- 
opment of new coverages—lIt has also been 
suggested that where all insurers are re- 
quired to file rates there would be a natural 
tendency for such filings to be uniform; 
otherwise an adverse selection of risks would 
develop. But aside from this, the adminis- 
tration of the laws will encourage if not 
compel uniformity in rates. Needless to 
say, it would simplify work in the Com- 
missioners’ offices if there was a single scale 
of rates for all risks and standardized forms 


which cannot obtain insurance through normal 
channels go into the pool and are assigned, on 
the basis of some formula, to the respective 
members. 

4 To the extent carriers must accept insur- 
ances under assigned-risk plans at less than 
adequate rates, the claimed purpose of the bills 
to maintain solvency is defeated or other risks 
must make up the deficiency in rates. 

#2 For example, Illinois Revised Statutes, 
Chap. 73, Section 1057. 
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for each coverage. And might a Commis- 
sioner not contend that if the laws are to 
provide any benefit to the public it must be 
by assuring them of equitable rates; that 
so far as the public is concerned if the 
Commissioner does his job in regulating 
rates the premium for an insurance should 
be the same whether it was provided by 
one company. or by another? While, so 
far as the language of the laws is con- 
cerned, different insurers may be entitled to 
charge different rates for the same cover- 
age, it is doubtful if a layman would be 
able to understand what useful function 
the Commissioner served in that situation. 
Then, too, an insurer might question why 
it should be limited to a lesser rate than 
another company simply because the ex- 
penses of the latter were higher. If, by 
reason of economies in its operations, the 
expenses of one company are less than 
the expenses of another, why should not the 
first, if it so desires, retain the benefit of 
its superior management by enjoying a 
greater margin of profit than the second? 
The cost to the public will be the same. 
As a result of considerations such as these, 
it seems inevitable that the tendency will 
be for Commissioners to work toward uni- 
form rates which will of necessity give 
some effect to the expenses of the least 
efficient insurer.” 


With a standardization of rates and of 
forms there will be little if any incentive 
and less scope for the development of new 
coverages or the combinations of old to 
simplify and reduce rates. The public. will 
then have no choice but to accept what 
the Commissioner has seen fit to approve or 
go uninsured. The strict filing requirements 
of the all-industry laws have already caused 
considerable hardship to assureds in: pre- 
venting them from obtaining coverages to 
fit their exact needs, ' 


There is currently much interest in mul- 
tiple-line insurances and most states have 
within recent years amended their laws to 
permit more extensive multiple-line under- 
writing. This will make it possible for 
companies to give broader protection in 
single policies, but in a measure the passage of 
the strict rating laws frustrates the efforts of 
companies to utilize their broader powers. 
Even if a company does not belong to a 
bureau and is therefore spared the effort 
necessary to persuade the other members 


that a new plan has merit and should be 
filed, the company faces a big task in get- 
ting a new plan of insurance approved by 
the Commissioners. If it should involve 
several classes of insurance, it will in the 
usual case have to be considered by more 
than one division in the Commissioners’ 
offices. Usually the rating plan for com- 
bination and package policies will develop 
a lesser premium than will the rating plans 
filed by the company for each element if 
written separately. The amount of the dis- 
count for the combination of coverages will 
be a matter of judgment, and the probabili- 
ties are that somewhere along the line some 
official will want to substitute his judgment 
for that of the company. In any event, the 
filing process will involve time and expense 
even if it is limited to one state. If the 
company wants to use it in other states, 
the problem will be magnified by at least 
as many times as the number of states 
involved. 


The efforts of Aetna Insurance Company 
to obtain approval of a newly developed 
manufacturers’ output policy are illustrative. 
This was a combination policy made up of 
various fire, inland marine and casualty 
coverages. A single-rate method was adopted 
for rating the policy instead of building up 
a combination rate from the rates for each 
coverage. Conversations were started with 
the New York department in the fall of 
1948. In December, 1949, New York ac- 
cepted the plan as a direct filing and there- 
after the company submitted it to various 
other states. As of May, 1950, the filing had 
been approved by approximately twenty- 
five states and had been disapproved by 
seven. 


Filing of Rates Does Not Ensure 
Proper Rating of Risks 


Theoretically, the whole complicated and 
restrictive procedure set up in the all-indus- 
try laws for the filing and approval of rates 
is to ensure that the rates of an insurer 
are not “excessive, inadequate or unfairly 
discriminatory.” 


The laws studiously avoid any definition 
of these terms so that, in the first instance 
at least, their content will depend upon 
the attitude of the Commissioner in any 
particular situation. Such discretionary power 





“The defendants in their brief filed in the 
Supreme Court in the SEUA case very frankly 
seeaitted (pp. 34, 49) that both the purpose and 
effect of state rating laws were to secure uni- 


formity in rates, 
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14 See Jordan v. American Eagle Fire Insur- 
ance Company, 6 CCH Fire and Casualty Cases 
625, 169 F. (2d) 281 (CA of D. C., 1948). 
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would seem to be both improper and un- 
necessary but, passing that objection, an 
analysis of the bills will show that the 
strict requirements accomplish little or 
nothing in preventing inadequate or unfairly 
discriminatory rates and actually will facili- 
tate the charging of excessive rates by 
combinations of insurers. 


Excessiveness of Rates 


The first standard to be observed in rate- 

making is that the rates shall not be “ex- 
cessive.” There is a public purpose here, 
in view of the permission given by the laws 
for companies to act in concert, but no rate 
regulatory laws of the scope of these bills 
are necessary to protect the public from 
excessive rates. Excessiveness of rates can- 
not be determined from a short-term view. 
An insurer engaging in a new line of in- 
surance must be given wide latitude in 
pitching its rates at such level as it thinks 
necessary. The same is true for hazardous 
lines, or lines which have consistently shown 
a worsening experience. If rates in the 
latter case can be increased only to the 
extent indicated by the previous years’ 
losses the insurer will never catch up but 
will consistently lose money. The real dan- 
ger here is that increases in rates will not 
be permitted promptly by state officials either 
for political reasons or simply because of ad- 
ministrative slowness. The result will be 
that some insurers will drop out of the mar- 
ket and others will become more selective 
so.that assureds, in general, will be worse 
off than in a free market where insurers 
can immediately increase their rates. 
, Nor is there anything to fear in a free 
economy from such freedom to increase 
rates because as soon as the business does 
become consistently profitable other com- 
panies will come into the market. So long 
as there is no monopoly, their competition 
will bring the rates down. It is, therefore, 
only when insurers writing a line of busi- 
ness have or tend to have 4 price-fixing 
monopoly that the public can be made to 
suffer. In order to prevent or, if it exists, to 
remedy any such situation, the best solu- 
tion is to encourage the existence of inde- 
pendent companies who will be in a position 
to compete. State supervision cannot give 
adequate protection. 


The ‘all-industry laws give the Commis- 
sioner in fact, or at least in effect, the power 
to fix rates. However, there probably ex- 
ists some area in which the judgment of the 
bureau or insurer can operate, particularly 
when the question arises whether a rate 
already approved and in use should be 
decreased. In such a situation unless the 
Commissioner can demonstrate that the 
proper rate is substantially below the lower 
limit of that judgment area, the bureau is 
probably entitled to retain its high rate. 
It is for this reason that the United States 
Supreme Court has held that the fixing of 
transportation rates by combinations of 
carriers acting through rate bureaus was in 
violation of the antitrust laws even though 
such rates had been approved by the Inter- 
state Commerce Commission.” 


Whether or not intended so to operate, 
the all-industry laws inescapably tend to 
destroy the free play of competitive forces 
by subjecting independent insurers to the 
same rigid filing requirements as companies 
acting in concert. 


Inadequacy of Rates 


The next standard is that rates shall not 
be inadequate. The argument runs that in 
a free economy “cutthroat” competition ™ 
forces rates below the amount necessary 
to carry the risk. Consequently, by strict 
regulation, adequacy of rates will be assured 
and thereby also solvency. This argument, 
if it has any validity, is much overdrawn. 


In the first place there should be an 
understanding of what is meant by solvency 
and also what is meant by inadequate rates. 
Certainly solvency does not mean that a 
company once launched is entitled to re- 
main in existence irrespective of the inept- 
ness ‘and lack of capacity on the part of 
its management. It is no worse for an ill- 
managed insurance company to have to 
cease underwriting than for any other busi- 
ness enterprise to have to close its doors. 
The thing that the various laws relating to 
solvency attempt to accomplish is to ensure 
that the policyholders of a company and 
those entitled to the benefits of its policies 
do not thereby suffer any substantial loss, 
that is, that the company always have on 
hand enough assets so that it can, at any 
time, pay its obligations on policies then 


(SSS SSS 


4 Georgia v. Pennsylvania Railroad Company, 
324 U. S. 439 (1945). 

% The expression ‘‘cutthroat competition’ is 
easy to use but hard to define. In many cases, 
On close examination, it undoubtedly means no 
more than that the prices of a competitor are 
such that the one complaining can no longer 
enjoy the same ease or margin of profit (what- 
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ever it may have been) as formerly. In any 
event, since combinations of insurance com- 
panies are permitted and since such combina- 
tions represent a large part of the insurance 
capacity of the country, any danger of injury 
to the public or to the industry by “cutthroat 
competition,’’ whatever that may mean, seems 
rather remote. 
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outstanding. If this is done and the com- 
pany nevertheless gets into difficulties, it 
will be a comparatively simple matter to 
reinsure its policy obligations so that when 
it must cease underwriting there will be 
no loss under its policies. There are now 
extensive laws designed to ensure this con- 
dition, and if it is thought that they are 
insufficient the remedy is to correct their 
deficiency by direct legislation, not to sup- 
pose that it can be done indirectly through 
the supervision of rates.” 


Inadequate rates within the meaning of 
the all-industry laws cannot, as a practical 
matter, mean that the rate for each and 
every risk will be adequate. As pointed out 
previously, there likely will be risks in any 
rating classification that involve above- 
normal hazards and for which, as a matter 
of good underwriting, a higher-than-standard 
rate should be received. If a company ac- 
cepts an undue proportion of such risks and 
is not able to.compensate for the greater 
exposure through expense economies, it will 
lose money. But is this anything a Commis- 
sioner can prevent through rate supervision? 
To illustrate, a large New York casualty 
company was found to be in financial diffi- 
culties in 1947. Fortunately it was saved 
through loans totaling $8,000,000 from the 
Reconstruction Finance Corporation. Ac- 
cording to Best’s Insurance Reports, Casu- 
alty, Surety and Miscellaneous (1948 Ed., page 
337), this company adhered to the rates and 
rules promulgated by the various rating 
bureaus to which it belonged. In addition, a 
very large share of its business was under 
State rate regulation. 

Can anyone seriously think that if all the 
states then had rate regulatory laws such 
as the all-industry laws the difficulties of 
this company would have been averted ? 


In the second place, and as a matter of 
history, those states which have attempted 
to supervise rates have been primarily, if 
not exclusively, concerned with the pre- 
vention of exorbitant rates. The genesis 
of rating legislation was the belief that the 


combinations of fire insurers were charging 
excessive rates. While some statutes such 
as the original’ one in Kansas gave the 
Superintendent authority to compel the rais- 
ing of rates, it probably is a fair surmise 
that this power was given primarily to pre- 
vent the freezing out of competitors rather- 
than to protect the solvency of the insurers. 


Inquiry of those in a position to know 
the cause, or causes, of the various failures 
of insurance companies in Illinois during 
the early thirties discloses that those failures 
were due to investments becoming valueless, 
improper management, including excessive 
salaries, and improper claim handling. In 
none could the failure be attributed to the 
charging of below-market rates. 


In contrast to the lack of evidence tend- 
ing to show that supervision of rates will 
prevent insolvency is the evidence that rate 
supervision not only does not prevent the 
charging of inadequate rates, but actually 
may cause inadequate rates to be charged. 
The difficulties of the New York company 
mentioned above is an example, since a very 
large part of its insurances were under state 
regulation. 


The table on the following page, taken 
from the July 22, 1950 issue of the Insurance 
Advocate, will tend to explain its difficulties. 


The thing to bear in mind is that it had 
been generally agreed that if any state was 
equipped to administer properly the laws 
patterned on the all-industry bills it was 
New York. This state has had general 
rating laws since 1922, and in many respects 
the all-industry laws followed the New . 
York rating law passed in 1939, 

Finally, it is to be noted that not only do 
the all-industry laws not give the Commis- 
sioners specific power to regulate acquisition 
costs or other expenses, but it was agreed 
by the Commissioners and the All Industry 
Committee that the model bills did not give 
the Commissioners any such power. It is 
just as easy for a company to become in- 
solvent by excessive expense outlays as by 





"The suggestion might be made that the 
Present system of permitting companies to pre- 
pare their own annual statements with exami- 
nations by Commissioners periodically, usually 


every three years, is not adequate to detect 
difficulties before they become so serious as to 
result in loss to policyholders, ete. A possible 
alternative would be to require annual state- 
ments to be audited by an insurance auditor 
chosen from a panel approved by the Commis- 
Sioners. This auditor would have to certify that 
in his opinion the company then had sufficient 
assets to meet all of its policy obligations. In 
this way, the individual characteristics of the 
Company could be taken into account, and if it 
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was having a higher-than-normal loss ratio or 
higher-than-normal expenses, this would be 
taken into account by the auditor in reaching 
his conclusion. In the event the auditor and 
company disagreed, then the Commissioner 
should immediately resolve the difference by an 
examination, if necessary. If this procedure 
was followed, any tendency towards insolvency 
due to the collection of insufficient premiums 
to pay losses plus expenses, whatever the latter 
may be, would be detected before real harm to 
the public could be done. At the same time, a 
company which charged low rates but which 
had lower-than-average expenses would not be 
penalized. 
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AUTOMOBILE BODILY INJURY LIABILITY AGGREGATES 
(STOCK COMPANIES) 


COUNTRYWIDE 


Losses In- 


curred to 


Earned 
Net Premiums 


Premiums 
Earned 


New York STATE 


Losses In- 
curred to 
Premiums 


Earned 


Premiums 


Expenses Earned 





$200,161,551 
261,388,308 
347,455,921 55.4 
416,951,566 52.0 
473,938,918 48.3 


56.4% 
64.4 


1949 


the collection of inadequate premiums. In 
some lines, as for instance fire insurance on 
dwellings, there has been more tendency to 
compete for such business by acquiring 
more and more desirable agents by increas- 
ing commission allowances than by reducing 
rates. In making this reference, it is not 
to be understood that the writer advocates 
state regulation of such expenses. It is 
mentioned only to illustrate that for still 
another reason the contentions of the pro- 
ponents of the all-industry laws that strict 
regulation of rates was necessary to prevent 
insolvency are unsound. They knew this 
possibility for competition existed. And, if 
one might hazard an opinion, if these strict 
rate regulatory laws remain on the books 
it will be only a question of time before 
the Commissioners seek legislation to con- 
trol acquisition cogts, for the reason, if for 
no other, that oak authority is necessary 
for them to perform their duty adequately 


under the rating laws. 
a 


Unfair Discrimination in Rates 


The third standard is that rates shall not 
be unfairly discriminatory. ‘Before the rating 
legislation many states had antidiscrimina- 
tion laws in one form or another, and until 
the SEUA decision they appeared to have 
been adequate and to have given satisfac- 
tion. All that the Commissioners under the 
rating laws can do that has not heretofore 
been accomplished is to consider whether a 
rating plan or rating scale shows on its face 
that it is discriminatory. But unfair dis- 
crimination, if there is any, will in the usual 
case not appear in the construction of the 
plan or scale but in its application. The pres- 
ent laws can add nothing to those already 
on the books in detecting this situation. 


% California Insurance Code, Sections 1850- 
1860.3 (1949 Supp.). 
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63.1% 
70.9 
63.6 
60.6 
54.3 


47.2% 
47.8 
45.8 
444 
44.1 


$37,584,571 
50,907,193 
69,541,725 
86,104,527 
103,468,916 


As against any advantages to the public 
that can accrue in this respect from the 
rating laws, there are certain disadvantages. 
As heretofore pointed out, when risks are 
classified for rating purposes the better- 
than-average risks in a classification pay an 
unduly high premium, and the poorer-than- 
average risks pay less than they should. 
This grouping for classification purposes is 
essential for rate filings, and yet it of neces- 
sity makes for a certain amount of discrimina- 
tion. To avoid an undue amount of such 
discrimination, an insurer may attempt to 
construct a different method for classifying 
or rating risks. In the usual case, the new 
method will involve a substantial amount of 
underwriting judgment. In a free economy 
the insurer could experiment, perhaps on a 
small scale, to perfect the system. But 
under the present rating laws, he must file 
and have it approved before it can be used. 
Not only will this involve time and expense, 
but the Commissioner, on the basis of his 
judgment, may decline to approve the 
method. Thus the rating laws will tend 
to freeze present classifications and prevent 
the development of new and improved ones. 


Comparison Between California 
and All-Industry Laws 


It is not to be understood that the all- 
industry laws were passed without oppo- 
sition, but except in a few states, notably 
California, the combined strength of the 
Commissioners and the organized mutuals 
and stock companies acting as the All In- 
dustry Committee were sufficient to force 
the passage of the legislation. There is a 
fundamental difference in philosophy be- 
tween the all-industry laws and the Califor- 
nia law.“ The philosophy of the latter 1s 
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that there should be a maximum of com- 
petition with the minimum of regulation 
which will permit and yet regulate concerted 
action. Prior to this legislation California 
had no rate legislation except in workmen’s 
compensation, and this lack of regulation 
had worked satisfactorily. A comparison 
of some of the significant provisions of the 
respective laws will illustrate how the phil- 
osophy of the California law differs from 
that of the all-industry laws. 


All-Industry Laws 


“Sec. 1. The purpose of this Act is to 
promote the public welfare by regulating 
insurance rates to the end that they shall 
not be excessive, inadequate or unfairly 
discriminatory, and to authorize and regu- 
late cooperative action among insurers in 
rate making and in other matters with- 
in the scope of this Act. Nothing in this 
Act is intended (1) to prohibit or discour- 
age reasonable competition, or (2) to pro- 
hibit, or encourage except to the extent 
necessary to accomplish the aforementioned 
purpose, uniformity in insurance rate, 
rating systems, rating plans or practices. 
This Act shall be liberally interpreted to 
carry into effect the provisions of this 
Section.” 


California Law 


“Sec. 1850. The purpose of this chapter 
is to promote the public welfare by regu- 
lating insurance rates as herein provided to 
the end that they shall not be excessive, 
inadequate or unfairly discriminatory, to 
authorize the existence and operation of 
qualified rating organizations and advisory 


organizations and require that specified 
rating services of such rating organizations 
be generally available to all admitted in- 
surers, and to authorize cooperation between 
insurers in rate making and other related 
matters. 

“It is the express intent of this chapter to 
permit and encourage competition between 
insur rs on a sound financial basis and 
nothing in this chapter is intended to give 
the Commissioner power to fix and de- 
termine a rate level by classification or 
otherwise.” 

Needless to say, in a particular case this 

fference in the statement of purpose might 
substantially influence the decision of a 
court in considering the propriety of a posi- 
tion taken by the Commissioner in respect 
toa filing. The gist of the all-industry laws 
is that competition is to be deprecated. 


*California Insurance Code, 
(1949 Supp.). 
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Section 1852 


As noted previously, the all-industry laws 
contain no definitions of the terms “excessive,” 
“inadequate” or “unfairly discriminatory.” 
Their content is left essentially to the dis- 
cretion of the Commissioner except insofar 
as other parts of the laws, including the 
statement of purpose quoted above, may 
tend to circumscribe his discretion. Com- 
pare with this generality the definitiveness 
of the California law: ® 

“(a) Rates shall not be excessive or in- 
adequate, as herein defined, nor shall they 
be unfairly discriminatory. 


“No rate shall be held to be excessive 
unless (1) such rate is unreasonably high 
for the insurance provided and (2) a reason- 
able degree of competition does not exist in 
the area with respect to the classification 
to which such rate is applicable. 


“No rate shall be held to be inadequate 
unless (1) such rate is unreasonably low for 
the insurance provided and (2) the con- 
tinued use of such rate endangers the 
solvency of the insurer using the same, or 
unless (3) such rate is unreasonably low 
for the insurance provided and the use of 
such rate by the insurer using same has, or 
if continued will have, the effect of destroy- 
ing competition, or creating a monopoly.” 

In keeping with its philosophy of free 
competition, the California law does not 
require any filings to be made with the 
Commissioner. The responsibility is left 
with the bureaus and insurers to comply 
with the statutory standards in rating risks, 
subject to the right of the Commissioner to 
confirm such fact through making exam- 
inations. 

The burdensome deviation provisions of the 
all-industry laws have been discussed. The 
California law, on the other hand, not only 
does not require members or subscribers to 
adhere to the rates of their rating bureau 
but it expressly prohibits them from agree- 
ing to use such rates. 

Bearing in mind that the only circumstance 
that precipitated the recent rating legislation 
was the necessity for that portion of the 
industry which fixed its rates in concert 
either to change its methods or obtain state 
regulation of its activities, it is difficult to 
see why the California law is not a sufficient 
solution. Those who want to get their rates 
from bureaus can continue their methods of 
doing business, and those who want to fix 
their own rates can continue to do so with- 
out incurring the cost and burdens of the 
filing requirements of the all-industry laws. 
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Federal Regulation 


As stated previously, the proponents of 
the all-industry type of strict rate regulation 
identified their cause with that of “states’ 
rights.” Their objective, among others, was 
to have each state pass legislation which 
would, they hoped, close every possible 
opening through which the federal govern- 
ment might move into the field of insurance 
regulation. To this end, they sponsored, in 
addition to the fire and casualty rating bills, 
a model accident and health bill and a model 
fair trade practices bill. Without at all 
disagreeing with this objective, the question 
may still be raised whether there is not more 
likelihood that the strict rate laws of the 
all-industry type will result in federal inter- 
vention than laws such as California’s which 
provide a maximum of insurance freedom 
and a minimum of administrative control 
and expense, To the extent history is a 
guide, it would seem likely that the federal 
government will intervene in the matter of 
insurance rates and practices only if there 
is a dissatisfaction with state regulation, 
either by assureds or insurers. It is to be 
remembered that the SEUA indictment re- 
sulted from an _ investigation that was 
started because of a complaint by the Attor- 
ney General of Missouri that fire companies 
through their associations and bureaus were 
engaging in monopolistic activities inimical 
to the public welfare, which the states were 
powerless to prevent. The recent action of 
the Federal Trade Commission in entering 
the “mail-order” insurance field and issuing 
a Code of Fair Trade Practices was due, in 
part at least, to an invitation from certain 
of such companies. It probably was due, 
in part, also to the fact that the problem 
of accident and health mail-order insurers 
had been a troublesome one for years, and 
the states seemed unable adequately to deal 
with the problem. 

Under Public Law 15 the federal antitrust 
laws are still in effect in all jurisdictions 
in réspect to matters of coercion, intimida- 
tion and boycott. No amount of state reg- 
ulation can prevent federal intervention, 
either on the part of the government or on 
the part of a private litigant, within this 
area. It is difficult to understand why this 
area of federal jurisdiction was retained, 
unless Congress was doubtful that the states 
could adequately control such interstate 
combinations as the one involved in the 
SEUA case. Whatever the reason, its pres- 
ence will make it that much easier for the 
government, in case of complaints respect- 
ing state regulation, to take over more 
jurisdiction in insurance matters. 
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Consequently, since strict regulation of rates 
will, for the reasons discussed herein, be 
more apt to cause dissatisfaction to the 
public than would a lesser degree of control 
such as obtains under the California law, 
if the states really desire to preserve their 
control over interstate insurance it would 
seem that they would be well advised to 
amend their laws accordingly. 

The situation in respect to interstate risks 
formerly insured through the Interstate 
Underwriters Board might be an illustration. 
Without entering into the controversy as to 
the merits of the rating plan used by that 
board, the fact does remain that insurances 
placed through it apparently were satisfac- 
tory to the assureds and to the companies. 
Under the strict rate regulatory laws, the 
operations of this board were discontinued 
on June 30, 1948, and it has not been pos- 
sible, even now, to work out a satisfactory 
solution for the handling of risks formerly 
insured through this board. This has been 
a source of considerable dissatisfaction as 
well as hardship to assureds, and doubtless 
also to the companies involved. Under a 
California-type law this problem would 
never have arisen. 

The differences in the views of the Com- 
missioners on this problem as well as on the 
manufacturers’ output policy mentioned pre- 
viously demonstrate what seems to be an 
inescapable fact, and that is that when laws 
such as the strict rating laws give the Com- 
missioners authority and discretion in matters 
of policy and detail there are certain to be 
irreconcilable points of view. The result is, 
of necessity, frustration, because any sub- 
stantial plan of insurance will involve more 
than one, and likely many,. of the Commis- 
sioners, and unless all agree essentially 
nothing can be done. 


Conclusion 

It is submitted that the all-industry laws 
with their burdensome filing requirements 
and all-inclusive scope are not in the public 
interest. Even as to companies that fix their 
rates in concert, the laws go beyond what 
was necessary to preserve states’ rights in 
their regulations. From the standpoint of 
ensuring that every rate is adequate but not 
excessive or unfairly discriminatory, such 
laws will operate no more effectively than 
would laws of the California type, and so 
far as preserving competition among bureau 
members, laws of the latter type would be 
much more effective. 

As to independent companies that did not 
and do not fix rates in concert, it is difficult 
to see how any public purpose was served 
by subjecting them to the rigid rate controls 
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of the all-industry laws. On the contrary, 
their inclusion in these laws has played into 
the hands of those companies which in the 
past have operated in concert and which 
for years have had the objective of getting 
the whole industry to conform to their ideas 
and practices in insurance. This objective 
is now accomplished with the blessing of 
the states through the Commissioners’ all- 
industry laws. These laws cannot but stifle 
competition and eliminate the facility inde- 
pendent companies formerly had for devel- 
oping new coverages, conforming standard 
coverages to the needs of particular risks 
and adjusting rates to the relative hazards of 
individual risks. 


INJURED WIVES AND INDIGNANT 


When an injured wife sues for dam- 
ages, is the money community property? 
No, according to the Wisconsin Supreme 
Court; yes, according to the Constitution 
of Texas. 

\ married couple whose home was in 
Wisconsin had an accident on a trip 
through New Mexico; their car swerved 
from the road and hit some posts along 
the roadside. The husband, who carried 
the insurance, was driving. His wife was 
injured in the crash; she sued him and 
his insurer for damages. 

New Mexico is a community property 
state and Wisconsin is not. Both Wis- 
consin and New Mexico statutes provide 
that a married woman may sue and be 
sued as if she were “unmarried” (New 
Mexico) or “sole” (Wisconsin). 

The lady got her damage award, and 
the insurer appealed. The company con- 
tended that the accident had occurred in 
a community property state and therefore 
“personal damages to either spouse be- 
come community property, and that in 
community property states the negligence 
of one spouse is imputed to the other, 
and recovery is barred.” 

The Wisconsin Supreme Court dis- 
agreed. Community property acquired 
after marriage, said the opinion, is meant 
“in a more restricted sense embracing 
wages, salaries, earnings, or other prop- 
erty acquired through the toil, talent, or 
other productive faculty of either spouse, 
and did not include compensation for in- 
juries to the person arising from violation 
of right of personal security.”—WNelson v. 
American Employers’ Insurance Company 
et al. Wisconsin Supreme Court. No. 
116, January 9, 1951. 35 CCH Avrtomo- 
BILE Cases 580. 





These laws will inevitably increase the 
costs of doing business of all insurers, and 
if they are conscientiously administered, 
they will greatly increase the costs of main- 
taining the various state insurance depart- 
ments. All such costs must be borne by 
members of the insuring public who are 
the real victims of these laws. Not only 
will the cost of their insurance increase, but, 
for the reasons given, the shackles forged 
by these laws upon the insurance industry 
will inevitably work to their disadvantage. 
The protection of the public requires that 
there be a substantial modification of these 
laws. [The End] 


HUSBANDS - 


It was fortunate for the wife that her 
accident occurred in New Mexico and 
not in neighboring Texas. Recently a 
Californian sued for damages for his wife 
in Texas after an automobile accident. 
The driver of the other car insisted that 
the judgment of the lower court, which 
had found the Californian guilty of con- 
tributory negligence, in effect permitted 
the husband to recover for his own wrong 
in granting damages to the wife. The Court 
of Appeals for the Fifth Circuit agreed. 


“The Constitution of Texas settles be- 
yond the power of the Legislature to 
change it,” said the court, “that com- 
pensation for personal injuries sustained 
by the wife is community property.”— 
Welch et al. v. Bauer. United States Court 
of Appeals for the Fifth Circuit. No. 
13,193, January 12, 1951. 35 CCH Avuto- 
MOBILE CASEs 448. 


In California another switch occurred. 
A man and a woman were involved in an 
accident and both sued the driver of the 
other car. Between the time of the acci- 
dent and the time the case came to trial 
the couple married. 


The trial judge found both drivers 
guilty of negligence and held that the 
husband’s negligence was imputable to 


his wife. The appellate court reversed 
the ruling as regarded the wife: “. 
the cause of action . . . was a property 
right which was her separate property 
and remained such after marriage. Her 
recovery was not community property 
since her rights thereto accrued before 
marriage.”—Finley et al. v. Winkler. 
California Superior Court, Appellate Di- 
vision. No. 7417, September 15, 1950. 
CCH Auromosite Cases 248. 
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Meeting Life Insurance Tayprob! 


This article is reprinted from the De- 
cember, 1950 issue of the C.L.U. Journal 
of the American Society of Chartered 
Life Underwriters. 


HE federal estate tax legislation has 

been said to discriminate against life 
insurance.’ While it is possible during life 
to give away other assets to avoid the 
estate tax upon their value at death, a life 
insurance contract paid for by an insured 
may not be used to obtain this advantage.’ 
Thus, the inter-vivos gift method of freeing 
assets from death taxes is denied life insur- 
ance proceeds. In addition to this estate 
tax discrimination, there may be income 
tax penalties where insurance is involved 
that are not applicable in other like situa- 
tions involving assets other than insurance. 
In the case of an irrevocable gift in trust 
of an insurance policy and securities pro- 
ducing sufficient income to pay the annual 
premiums, a gift tax is payable on the value 
of the property transferred (securities and 
insurance contract).* Nevertheless, the 
trust income so used will continue to be 
taxed to the donor‘ (even though he has 
divested himself of all interest in the trust) 
and an estate tax will be payable on the 
insurance proceeds at his death.’ There are, 





‘Committee on postwar tax policy—tax pro- 
gram, 1947. 

? Internal Revenue Code Section 811 (g). 

3 Commissioner v. Beck, 42-2 usrc J 10,195, 129 
F. (2d) 243. 

‘Internal Revenue Code Section 167 (a) (3). 

* This conclusion is contrary to the often- 
cited case of Helvering v. Reybine, 36-1 vustc 
f 9220, 83 F. (2d) 215. But the 1942 amendments 
to Section 811 (g) were clearly intended to 
remove any lingering hope taxpayers might 
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By WILLIAM J. BOWE, Professor of La 


however, other situations in which insur- 
ance is accorded favorable tax treatment. 
Before discussing some of these instances 
it may be profitable briefly to review the 
present law. 


Federal Estate Taxation 
of Life Insurance 


Internal Revenue Code Section 811 (g) 
requires inclusion in ‘the gross _ taxable 
estate of a decedent of the proceeds of life 
insurance on his life received (1) by his 
estate or (2) by named beneficiaries if, in 
the latter instance, the insured either owned 
the policy or paid the premiums. 


(1) Receivable by the Insured’s Estate— 
The proceeds will be subjected to estate 
tax under this test even though the insured 
did not own the policy and never paid any of 
the premiums. Further, this class includes 
not only proceeds actually received by the 
estate, but also insurance paid to others 
whenever there is an obligation legally 
binding on the beneficiaries to use the pro- 
ceeds in payment of taxes, debts or charges 
of the estate.° 


(2) Ownership—The statute, as noted 
above, adopted in the alternative two tests 
of taxability when the proceeds are paid to 
named beneficiaries—ownership of incidents 
or payment of premiums. Incidents of own- 


have reposed in that decision. House Report 
No. 2333, 77th Congress, 2d Session (1942), P. 
162; Senate Report No. 1631, 77th Congress, 2d 
Session (1942), p. 235: ‘‘A decedent similarly 
pays the premium or other consideration if 
payment is made by a corporation which is his 
alter ego or by a trust whose income is taxable 
to him, as, for example, a funded insurance 
trust."’ See Paul, Supplement to Federal Es- 
tate and Gift Taxation (1946), p. 363. 
* Regulations 105, Section 81.26. 
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f LawgVanderbilt University 


“The best prospects for the sale of life 


insurance are frequently the uninsurable,” 


says the author, and proves his paradox is 


ership include, among others, the right to 
change the beneficiary and the power to 
borrow against the policy or to cancel it 
and receive the cash surrender value. The 
problem under this test is solely one of 
determining who really owned the contract, 
a problem no different than that encoun- 
tered with other types of property where 
nominees are sometimes used in the hope 
of defeating the tax. Prior to 1942, the 
Regulations referred to “legal” incidents. 
Congress purposely omitted this term from 
the present statute. The committee report 
explained that “Incidents of ownership are 
not confined to those possessed by a de- 
cedent in a technical legal sense. For ex- 
ample, a power to change the beneficiary 
reserved to a corporation of which the dece- 
dent is sole owner is an incident of owner- 
ship.”* Also, to bring the subsection into 
line with the other provisions of Code Sec- 
tion 811, the ownership concept was ex- 
panded to include “incidents owned in 
conjunction with any other person.” ® 


(3) Payment of Premiums.—Where only 
a portion of the cost is borne by the in- 
sured, only such portion of the proceeds as 
is attributable to his expenditures will be 
subject to tax. Thus, if the insured paid 
four $1,000 premiums and the beneficiary 
paid eight $1,000 premiums, only one third 
of the proceeds would be included in the 
insured’s estate. It is, of course, assumed 
that he owned no incidents at his death. 


The statutory payment-of-premium test 
applies to indirect as well as direct pay- 


' House Report No. 2333, 77th Congress, 2d 
Session (1942), p. 163; Senate Report No. 1631, 
Mth Congress, 2d Session (1942), p. 235. 

* Regulations 105, Section 81.27. 


—" book cited, footnote 5, Section 10.36, 
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true under present estate and gift tax laws 


ments. How far the courts will go in find- 
ing payments to have been indirectly made 
by the insured is still a matter of specula- 
tion. Paul speaks of the phrase as ap 
“exhortation to those who judge that they 
judge with penetrating awareness of eco- 
nomic realities and the intangibles of the 
familial relationship.” ®° It obviously extends 
beyond payments through spouse or child 
as agent of the insured. Even when the 
transfer of funds is made without any obli- 
gation that it be expended on insurance, if 
it is in fact so used, it may be treated as an 
indirect payment by the donor-insured. 
Similarity in the amount of the gift and the 
premium payment or coincidence in time 
may be fatal evidence. Conversely, the 
length of time between the two transactions 
and the differences in amount between the 
gift and the payment will tend to measure 
the chance of a finding either way. The 
varying applications of the test may be 
expected to be in direct proportion to the 
ingenuity of the taxpayers’ effort to get 
beyond the pale.” Payments by controlled 
corporations or trusts, by employers or by 
those who in the natural course of events 
may confidently expect that their payments 
will not go unrewarded, will all receive the 
closest scrutiny. 


Practical Tax Planning 


In spite of the broad coverage of the 
statutory tests, life insurance still plays a 
vital part in estate tax planning. It is 
still possible to free the proceeds from 


1%©The committee reports state: ‘‘This pro- 
vision is intended to prevent avoidance of the 
estate tax and should be construed in accord- 
ance with this objective.’’ House Report No. 
2333, 77th Congress, 2d Session (1942), p. 162; 
Senate Report No. 1631, 77th Congress, 2d Ses- 
sion (1942), p. 235. 
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estate taxation if one other than the insured 
owns the policy and pays the premiums. 
The marital deduction provisions of the 
Code have opened up a completely new 
field for the use of such plans. Prior to 
1948, it was frequently impossible to ar- 
range for the payment of the premiums by 
someone other than the family member 
who needed insurance protection. Thus, 
where a husband had $250,000, and his wife 
was without substantial independent means, 
his was the life to be insured. His estate 
would need approximately $47,000 to pay 
his death taxes. His wife could not pay 
for the insurance except with funds trace- 
able to him and the indirect-payment rule 
would operate here to cause the insurance 
proceeds to be taxed as part of his estate. 
3ut today the death of the wife before the 
husband would, in the case suggested, 
result in a major economic loss to the 
family as a unit. The husband’s estate tax 
if he predeceases his wife and if he takes 
full advantage of the marital deduction, 
would be $11,000, whereas if his wife pre- 
deceases him, his estate tax would be, as 
before 1948, $47,000. Thus, the risk to be 
insured against is the premature death of 
the wife, since her death before his will 
increase his potential estate taxes from 
$11,000 to $47,000. In cases such as this, it 
will be advisable for the husband to pay 
for and own insurance on his wife’s life. 
The proceeds will then be received by him 
free of income,” estate and state inherit- 
ance * taxes and will provide the additional 
cash needed for death costs should he sur- 
vive his wife. 

Wherever there is some other member 
of the family, such as a parent or spouse, 
who has sufficient assets (acquired from 
sources other than the prospective insured) 
to pay the annual premiums, it usually will 
be preferable to have such person pur- 
chase the insurance. The purpose of such 
purchase, i. e., to provide a liquid fund ai 
the insured’s death, may still be accom- 
plished since the owner may use the ready 
cash so received to buy nonliquid assets 
from the decedent’s estate. Care must be 
taken that there be no agreement or bed- 
chamber understanding that this be done.” 
But motives of self-interest (whenever the 
owner is a beneficiary of the estate or inter- 
ested in a beneficiary) will assure this result 
if the cash is needed. There are good 
reasons why one other than the insured 





" Internal Revenue Code Section 22 (b) (1). 
12 Werthan v. McCabe, 164 Tenn. 611 (1932). 
18 Regulations 105, Section 81.26. 
% Regulations 105, Section 81.27. 
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himself may wish to own insurance upon 
his life. The parent or surviving spouse 
will always require cash to meet the death 
expenses and in addition, in the case of 
married couples, as pointed out above, there 
is a real economic loss in that the income 
and estate tax splitting are no longer avail- 
able to the survivor. 


Problems Where One Other Than 
Insured Owns Policy 


(1) Indirect Payments——Care must be taken 
that the premium payments are not made 
under such circumstances that they may be 
regarded by the Commissioner as indirectly 
made by the decedent. The Regulations 
warn that the phrase “indirectly paid” is 
“intended to be broad in scope.” * Adequate 
records of all payments should be kept. 
Where a wife purchases the policy on the 
husband’s life she should be careful not to 
mingle household or other funds received 
from him with her own independent assets 
from which the premiums are being paid. 


(2) Cross Insurance-—“Cross insurance” 
should be avoided. The wife should not 
pay the premiums on a policy on the hus- 
band’s life and the husband pay on a policy 
on the wife’s life under circumstances per- 
mitting the inference that the wife’s pay- 
ments are in consideration of the husband’s 
payments.” Similarly, if A pays the pre- 
miums on a policy on his brother B’s life, 
naming B’s children as beneficiaries, and B 
in turn pays the premiums on a policy on 
A's life, naming A’s children as beneficiaries, 
each will almost certainly be found to have 
indirectly paid the premiums on the insur- 
ance on his own life. If A had given B 
$1,000 each year and B paid premiums in 
approximately that amount on a policy on 
A’s life for the benefit of A’s family, it 
seems clear that A, not B, is the real payor. 
Where, instead of money, A gives his prom- 
ise to pay the charges on the policy on B's 
life in exchange for a like promise by #, 
there seems little question that each will 
be treated as having indirectly paid the pre- 
miums on the insurance on his own life.” 


(3) Transfer of Existing Policies, (a) Ap- 
portionment rule.—It will rarely be advisable 
in inaugurating a plan of ownership and 
payment of premiums by one other than 
the insured to use an existing policy on 
which the latter has paid the past premiums. 


1% Lehman v. Commissioner, 40-1 ustc { 9198, 
109 F. (2d) 99. 

1% See Special Ruling dated November 24, 1947, 
signed by D. S. Bliss, Deputy Commissioner. 
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This is particularly true of any policy 
which has been in effect for some consider- 
able time because, even though irrevocably 
assigned, the same proportion of the pro- 
ceeds will be included in the insured’s tax- 
able estate as the premiums paid by him 
bear to the total premiums paid. For ex- 
ample, if the insured had paid ten annual 
premiums prior to the assignment, and his 
assignee thereafter paid five, only one 
third of the proceeds will avoid estate tax. 


(b) Contemplation of death.—Prior to 
the enactment of the Revenue Act of 1950, 
there was always a substantial risk that any 
gift of an insurance policy would be regarded 
as a gift in contemplation of death.” How- 
ever, With respect to the estates of dece- 
dents dying after September 23, 1950," no 
gratuitous transfer of property (including 
insurance) made more than three years be- 
fore death may be taxed as a transfer in 
contemplation of death.” A portion of the 
proceeds of such a policy may, nevertheless, 
be included in the gross estate of the in- 
sured under the premium payment test. 
And even where the earlier payments were 
made by one other than the insured, as 
where his parents paid the premiums, the 
insured inheriting the policy, an inter-vivos 
gift of the policy to his wife, while now 
exempt from the contemplation of death 
provisions if he survives three years, may 
be caught because of the 1949 amendments 
to Code Section 811 (c). 


(c) The Technical Changes Act of 1949.— 
Prior to October 8, 1949, it had been well 
settled by Supreme Court decisions that to 
bring a transfer within the statutory lan- 
guage “intended to take effect in possession 
or enjoyment at or after death” it was 
essential that the decedent have retained 
some interest in the transferred property.” 
However, Section 7 of the Technical Changes 
Act specifically provides with respect to 
transfers made after October 7, 1949, that 
the transferred property shall be included 
“whether or not the decedent retained any 
right or interest” therein if “possession and 





"2 Vanderbilt Law Review 224. 

— of enactment of the Revenue Act of 

* Section 511 of the Revenue Act of 1950. 

” Reinecke v. Northern Trust Company, 1 ustc 
1 347, 278 U. S. 339 (1929). 

* Internal Revenue Code Section 811 (c) (3). 

= Chittenden v. Hassett, 43-1 ustc { 10,047. 

* 45-1 ustc 10,184, 148 F. (2d) 247. In this 
case, Mr. Liebmann transferred policies to his 
wife under circumstances which the court found 
to have been in contemplation of death. Mrs. 
Liebmann paid two annual premiums after the 
date of the gift and before Mr. Liebmann’s 
death. The circuit court said: ‘‘We agree with 
the District Court that the proportionate part 
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enjoyment of the property can, through 
ownership of such interest, be obtained only 
by surviving the decedent.” ™ 

The effect of this new legislation on inter- 
vivos gifts of life insurance is far from 
clear. But the cases holding that the pay- 
ment of a premium on a policy by one 
other than the owner constitutes in part a 
gift of a future interest,” except to the 
extent that such payment increases the cash 
surrender value, may be important here. 
They suggest the possibility that a gift of 
the policy by an insured (even if found not 
to have been in contemplation of death) 
may nevertheless be held to be, at least 
in part, a transfer taking effect at death, 
since to the extent that the proceeds exceed 
the cash surrender value the possession and 
enjoyment of the gift can be obtained only 
by surviving the decedent. Such a con- 
struction of the new provision would not 
justify inclusion of more than the difference 
between the cash surrender value and the 
face amount of the policy. The donee has 
immediate possession and enjoyment of the 
cash surrender value. It is only the excess 
which comes into possession and enjoyment 
on the donor-insured’s death. Further, the 
principle applied in Liebmann v. Hassett™ 
would indicate that to the extent the donee 
paid premiums after the date of the trans- 
fer, only that proportion of the excess value 
which the premiums paid before the gift 
bear to the total premiums paid should be 
so included. 


(d) Sale of policies—The inadequacies 
in the assignments of existing policies 
pointed out in the last two paragraphs can, 
of course, be eliminated if the policies are 
sold rather than gratuitously assigned. The 
sale must be for full and adequate consid- 
eration, i. e., the replacement cost of the 
policy," not its cash surrender value. But 
the adoption of such a plan involves jump- 
ing from the frying pan into the fire. While 
the proceeds will be freed of estate tax, 
the profit (the difference between the pur- 
chase price plus the premiums later paid by 





of the insurance purchased by the last two 
premiums paid by Mrs. Liebmann should be 
excluded from the gross estate. This is 
consistent with Treasury Regulations 80, Article 
15, which provides that: ‘If a portion only of 
the property was so transferred as to come 
within the terms of the statute, only a corre- 
sponding proportion of the value of the prop- 
erty should be included in ascertaining the 
value of the gross estate. If the transferee has 
made additions to the property, or betterments, 
the enhanced value of the property due thereto 
should not be included’.”’ 

*% Guggenheimer v. Rasquin, 312 U. S. 254 
(1941). 
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the buyer and the face amount of the pol- 
icy) will be treated as taxable income in 
the year of the insured’s death.™ Under 
these circumstances, the tax avoided may be 
substantially less than the tax incurred. 


(4) Purchase of New Policies—It will, 
therefore, generally be found preferable 
where one other than the insured is to own 
and pay for the policy, to start fresh with 
the purchase of a new contract. The 
policy owner should be warned of certain 
pitfalls: 

(a) He must be careful to provide in his 
will that the policy pass to someone other 
than the insured. For if the insured should 
survive him and should acquire ownershp 
of the policy, the proceeds will later be 
taxed as part of his estate, even though he 
paid none of the premiums.* Should he 
attempt to avoid this estate tax by assign- 
ing his interest in the policy, his executor 
will be faced with the contention that the 
gift was made in contemplation of death 
or was intended to take effect in possession 
and enjoyment at death within the new 
definition of Code Section 811 (c). 


(b) On the other hand, if the owner 
survives the insured and if he names any- 
one other than himself as beneficiary, an 
unexpected gift tax will be incurred under 
the rule of the Goodman case.” 


(c) Lastly, the ownership of the insur- 
ance, whether the owner predeceases or 


2% Internal Revenue Code Section 22 (b) (2). 

%* Internal Revenue Code Section 811 (g) 
(2) (B). 

7 Commissioner Vv. Goodman, 46-1 ustc 
f 10,275, 156 F. (2d) 218. ‘‘Policies of insurance 
on the lives of husbands are frequently paid for 
and owned by their wives. The objective in 
these cases has been to avoid inclusion of the 
proceeds in the gross taxable estates of the 
husbands. Very frequently, in these policies, 
the wives will name the children as_ bene- 
ficiaries. By property law such designations 
create contingent interests in the beneficiaries, 
but because of the retention of the power to 
alter and amend the designations, no gift tax 
problems are then involved. Upon the death of 
the husband and the payment of the proceeds 
to the children, however, the wife, generally to 
her great surprise, will incur gift tax liability. 
His death is the event which makes the transfer 
irrevocable. Prior to that time, the wife, like 
the grantor of a revocable trust, has complete 
control over a valuable contract. Death is the 
event which irrevocably terminates the retained 
control. She loses a valuable asset, the chil- 
dren acquire it. The courts have held that the 
value of such a gift is the face amount of the 
policy, not its cash surrender value.'’ Bowe, 
Tax Planning for Estates, pp. 57-58. 

*Trachtman, ZHstate Planning (1949 Ed.), 
p. 77. 

* Kennedy, Federal Income Taxation of Trusts 
and Estates, Section 2.06, p. 104. ‘‘Assume, for 
example, that a grantor creates a trust with his 
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survives the insured, will increase his tax- 


able estate either by the value of the un- 
matured contract if he dies first,* or by 
the proceeds if he outlives the insured. 


Tax Avoidance Plans 


Because of the warnings noted above, it 
may be advisable to create a trust for the 
purpose of purchasing insurance on the 
lives of persons other than the buyer. 
Parents, through use of the trust plan, can 
do for their children and grandchildren 
what they cannot do for themselves, i. e., 
provide for the purchase of maximum in- 
surance at minimum cost. If a son, for 
example, purchases insurance on his own 
life, he must pay the annual premiums out 
of income which is subject to income tax 
and at his death the proceeds will be re- 
duced by estate taxes. Thus, he is caught 
coming and going and there is nothing he 
can do about it. But his father may avoid 
both of these objections by creating a trust 
(either inter-vivos or by will) authorizing 
the trustee to invest in life insurance on 
the son’s life. Under these circumstances: 

(a) The trustee will be taxed on the 
income used to pay premiums since such 
income is not distributable.” Thus, it will 

(Continued on page 214) 


son as life income beneficiary, remainder to the 


son's wife or children. He directs the trustee 
to use a portion of trust income to take out 
and maintain life insurance on the life of the 
son, the proceeds being payable to the trust. 
Is the son or the trust taxable upon the income 
applied to pay the insurance premiums? 

“If the trustee is independent, it seems un- 
questionable that the current premiums are not 
distributable income to the son under Sec. 
162 (b) and are not taxable to him as owner 
under Sec. 22 (a). Since the son has no legal 
obligation to maintain insurance on his own 
life, the portion of the trust income devoted to 
premiums is not income which becomes payable 
to the son under Sec. 162 (b). Although such a 
trust could clearly confer a benefit on the son 
in the sense that the payment of the premiums 
by the trust gives him the present satisfaction 
of having his wife and children protected by 
insurance on his life (i. e., the trust enables 
him to achieve a social satisfaction which he 
might otherwise feel morally obligated to se- 
cure by premium payments from his own 
income), this type of present satisfaction is not 
the receipt of a cash equivalent. 

“When one considers the difference in tax 
brackets to which the income of the son may 
be subjected compared to the trust, the tax 
saving possibilities in this type of insurance 
trust are attractive, yet apparently it has been 
little used. Yet it represents a normal type of 
tax advantage inherent in any trust where in- 
come is accumulated."’ 
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New York Forms 


Three prescribed forms for use by New 
York insurance carriers in reporting statis- 
tical information under the New York Dis- 
ability Benefits Law have been distributed 
by Chairman Mary Donlan. 


The report of claims and benefits cover- 
ing the period July 1 through December 31, 
1950, should have been filed on Form DB-680 
before March 1, 1951. 

The report of covered payrolls requires in- 
formation to be used as the basis of assess- 
ment for expenses of administration and the 
replenishment of the Special Fund. It should 
be filed on Form. DB-684 not later than 
April 15, 1951, with respect to the year 1950. 
Form DB-684, the Quarterly Report of Cov- 
ered Employees, applies to self-insurers as 
well as carriers. For the period from Jan- 
uary 1 through March 31, 1951, it should 
be filed not later than June 30, 1951. 

Reports on each of the forms are required 
to be filed at regular intervals after the 
dates mentioned. 


California Rules on Coupon Policies 
and Countersignatures 


Two bulletins and an announcement of a 
proposed amendment of the California In- 
surance Code were recently issued by Com- 
missioner Maloney. 

sulletin 108 of January 24, 1951, deals with 
minimum cash values applicable (under 
California Insurance Code Sections 10160 
to 10167) to policies containing guaranteed 
coupon or similar benefits. The bulletin 
States that minimum cash values, and re- 
sultant paid-up nonforfeiture benefits, for 
policies containing guaranteed coupon and 
similar benefits must be calculated accord- 
ing to the following method: 


State Department Rulings 


“Coupons should be treated as a series of 
pure endowments in the calculation of 
minimum cash values under the Standard 
Nonforfeiture Law. This applies whether, 
by terms of the policy, the coupons are 
(automatically or otherwise) to be paid in 
cash, left to accumulate at interest, applied 
to reduce premiums, or applied to purchase 
paid-up additions. Each coupon is to be 
treated as a pure endowment for its cash 
value on the date it becomes due. The series 
of pure endowments would thus be a part 
of the future guaranteed benefits of the 
policy in calculating the adjusted premium. 
Since the coupons are pure endowments, 
they would not enter into the calculation of 
the equivalent level amount of insurance. 
In addition to coupons, the foregoing method 
applies to similar guaranteed policy benefits 
such as bonuses, or accumulations, regard- 
less of how they may be described in the 
policy.” 

The above ruling follows the December, 
1950 recommendation of the Life Committee 
of the National Association of Insurance 
Commissioners. Enforcement of the ruling 
will commence with respect to policies de- 
livered in California on and after May 1, 1951. 

Bulletin 109 of February 21, 1951, deals 
with the effectuation of risks through 
countersigning policies, issuing cover notes, 
and orally binding insurance. Among the 
chief points of this bulletin are the following: 


(1) Insurers and producers must issue 
policies or cover notes immediately follow- 
ing any oral binding of insurance. 


(2) An insurance broker who is not also 
licensed as an agent and appointed for the 
company in whom the insurance is placed, 
is acting beyond the scope of his license if 
he signs or countersigns policies, issues binders 
or in any way effects insurance on behalf 
of the insurer. 
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(3) Any binding of risks by an agent’s 
solicitor, whether through countersignature, 
cover note, or otherwise, must be in the 
name of the employing insurance agent and 
clearly show that the solicitor, acting as 
such, is acting for the employing agent. 


Commissioner Maloney’s announcement 
of February 23, 1951, states that public hear- 
ings will be held at his office at 621 South 
Hope Street, Los Angeles, commencing at 
10 a.m. March 29, and at his office at 1182 
Market Street, San Francisco, commencing 
at 10 a. m. April 2, to determine the effect 
upon the adequacy or inadequacy of work- 
men’s compensation insurance rates of sev- 
eral proposals to amend, adopt and repeal 
various existing rules and regulations. Those 
proposals have been made in part by Com- 
missioner Maloney and in part by the 
California Inspection Rating Bureau. Any 
interested person may present at these hear- 
ings, both orally and in writing, statements, 
arguments and contentions. 


Georgia Rules on Industrial Agents, 
Crop-Hail Insurance 
and Group Insurance 


Georgia Commissioner Zack D. Cravey 
reports many complaints involving an agent’s 
shifting of insurance from one company to 
another, usually when the agent has quit 
the service of one company and entered that 
of another. Since the complaints have not 
usually involved policies other than indus- 
trial life, health and accident policies or other 
than commercial health and accident policies, 
the following ruling is confined to those 
companies and their agents: 


“Hereafter no such agent whose agency 
relation for one such company has been 
discontinued shall solicit on behalf of any 
other insurance company within a period 
of three months from the termination of 
such agency, the same kind of insurance, or 
collect premiums therefor, either on the 
same debit or in the same territory as that 
solicited for the former company whose 
services he has left. No insurance company 
shall employ such an agent for such pur- 
pose within three months from the ter- 
mination of his contract with such other 
company, and any violation of this order 
by such a company or agent will be dealt 
with accordingly.” 

A second announcement, dated February 
7, 1951, designated the statistical plan of 
the Crop-Hail Insurance Actuarial Associa- 
tion (209 West Jackson Boulevard, Chicago 
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6, Illinois) as the official statistical plan for 
such insurance for the State of Georgia, re- 
placing the formerly designated National 
Board of Fire Underwriters in this capacity, 
All companies writing crop-hail insurance in 
Georgia are requested by that Insurance De- 
partment immediately to notify the Crop- 
Hail Insurance Actuarial Association that 
they will report their experience to them, 
and to send a copy of such notice to the 
Georgia Insurance Department. 


A third announcement, of February 15, 
1951, implements House Bill No. 763 (Georgia 
Laws 1950, page 355), which authorizes salary 
deductions for certain group insurance 
premiums and which requires the Insurance 
Commissioner to fix the minimum number 
of employees of state, county or municipal 
boards, bureaus, departments or other such 
governmental units who may be insured on 
a group basis. It provides: 


“(1) A contract of insurance against death, 
sickness, accident, hospitalization, medical 
care or surgery, when issued on a group 
basis to the employees of a governmental 
unit having less than 100 employees, shall 
insure not less than 50% of the employees 
of such unit. When issued upon a group 
basis to a governmental unit having 100 or 
more employees, such insurance shall cover 
at least 50 employees of such unit, without 
regard to any percentage of the total number 
of employees in such unit. In either case 
a master policy shall be deposited with the 
head of such governmental unit, or with 
some other appropriate authority where it 
can and will remain subject to inspection, 
and a certificate setting forth the essential 
terms thereof shall be delivered to each in- 
sured employee. The form, benefits and 
conditions of the contract shall be substan- 
tially the same in all respects as to each 
insured employee. 


“(2) Insurance against sickness, accident 
(which may include accidental death), 
hospitalization, medical care or surgery, 
when issued on the so-called franchise plan 
(i.e., with individual policies delivered to 
each insured employee), shall cover at least 
5 employees of any such unit, provided such 
employees with or without their dependents 
are issued the same form of individual policy 
varying only as to amounts and kinds o! 
coverage applied for. 

“(3) Different governmental units may 
be combined into one insurance contract 
(other than franchise), provided (a) a 
master policy evidencing such contract is 
deposited in some office or place where It 
can and will remain subject to inspection, 
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and individual certificates setting forth the 
essential terms thereof are delivered to each 
employee; (b) the requirements as to each 
unit as set forth in the above paragraph 
numbered (1) are met; and (c) provided no 
two of the three classes of such public em- 
ployees, (state, county or municipal) shall 
be insured under the same contract. 

“(4) This ruling shall be applicable only 
to policies of insurance issued to state, 
county Or municipal employees on the group 
or franchise basis as herein outlined and is 
not intended to apply to group or franchise 
insurance issued to other employees or to 
the members of other groups. 

“(5) This ruling is directed solely to in- 
surance companies and their agents who 
shall be expected to comply therewith. It 
accordingly prescribes no regulations gov- 
erning state, county or municipal officials who 
may have occasion to negotiate for such in- 
surance on behalf of the employees of their 
respective departments or units and elect 
to make the payroll deductions authorized 
by the said act.” 


Ohio Surety Certificate Issued 


A certificate to show the authority of 
surety companies to transact business upon 
highway contracts has just been issued by 
the Ohio Superintendent of Insurance, Walter 
A. Robinson. 


The certificate must be presented to the 
Ohio Director of Commerce by any com- 
pany standing surety on the bond of a high- 
way contractor or subcontractor, under the 
provisions of Section 1178-64 of the Ohio 
General Code. The certificate states that 
the surety is authorized to transact busi- 
ness in Ohio. 

The initial certificate is issued without 
charge and Superintendent Robinson states that 
additional certificates will be available to au- 
thorized insurers upon a payment of one dollar. 


Illinois Revokes Earlier Ruling 
on Fleet Filings 


The motor vehicle insurance rate filings 
Ol seventy-two companies writing fleet 
policies in Illinois must be changed by April 
1 to conform to Director of Insurance J. 
Edward Day’s order of last February 9. 

Effective April 1, all filings which limit 
coverage to vehicles under one ownership, 
and which do not extend coverage to ve- 


hicles under a common management, will be 
disapproved. 


State Department Rulings 


This order revokes Bulletin AR-40 of May 
14, 1940, which stated: 


“There has been some misunderstanding 
on the part of companies as to the intent of 
Section 419, Article XXVI of the Illinois 
Insurance Code wherein automobile fleets 
are defined. 

“The intent of the definition reading—‘an 
insurance risk of five or more motor vehicles 
all owned by one insured or all under one 
general management —’, is to enable corpo- 
rations and their subsidiaries to insure 
fleets of automobiles under one _ policy 
but it was not the intent that groups of in- 
dividually owned vehicles under some form 
of common management could be insured as 
an automobile fleet. Companies will, there- 
fore, understand that only motor vehicles 
under one common ownership, as explained 
above, may be insured under fleet policies.” 


Section 419, Article XXVI, was repealed 
by an act approved July 21, 1947, and re- 
placed by Section 456 (3), Article XXIX, 
wherein the definition was re-enacted in the 
same words. 


The rule promulgated by the 1940 bulletin 
continued in effect down to the present. A 
motor carrier, Greyval Lines, Inc., was 
granted an informal hearing by Director Day 
last November 2 and contended that the 
practice of granting fleet rates on motor 
vehicles only where there is common owner- 
ship was unfairly discriminatory in situa- 
tions where motor vehicles are not under 
one ownership but are, in fact, under one 
general management. At that hearing and 
at two subsequent hearings, several of the 
insurers argued that the 1940 rule should 
be maintained. They argued: 


(a) That the 1940 rule was uniform through- 
out the different states, that it was time- 
tested and sound from an insurance standpoint ; 


(b) That changing the rule would pre- 
sent grave problems in statistical record- 
keeping and administration; 


(c) That the proposed new rule would 
be difficult to apply because of ambiguous 
and vague phrases which would nec*citate 
legal interpretations and active policing 
methods; 

(d) That the new rule would “open the 
door” to “fictitious fleets”; 

(e) That the statute permits, but does 
not require fleet rates to be granted in com- 
mon management situations. 


Conceding that the insurers’ arguments 
were “not without merit,” Director Day 
said, however, that they were neither con- 
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clusive nor sufficient justification for the 
denial of fleet coverage to motor vehicles 
under one common management “in clear 
disregard of the clear language of the statute.” 


He continued: 


“The permissive nature of a statute does 
not imply the right to divide or to select 
among its clauses. Section 456 (3) of the 
Code is permissive only insofar as it permits 
fleet policies to be written or not to be 
written; if they are written in Illinois the 
definition contained therein is clearly manda- 
tory. The proposed rule has been drafted 
with particular care to give the statutory 
definition full effect while at the same time 
excluding the possibility that ‘fictitious fleets’ 
may be written. 


“If fleet policies are written, therefore, 
the rules and rates filed with the Depart- 
ment for such policies must conform to the 
full statutory definition. Whether motor 
vehicles are under one common ownership 
or one general management, fleet coverage, 
if available at all, must be available for both.” 


“Attachment #1” of Director Day’s order 
contains a detailed guide for future filings. 


Illinois Workmen's Compensation 
Hearings Postponed 


The hearing at which twenty-four Illinois 
workmen’s compensation insurers may show 
cause why their present filings should not 
be revoked as unfairly discriminatory will be 
held next April 4 in Director Day’s office 
in the Capitol Building at Springfield. 


At the hearing there will be a review of 
all experience rating, schedule rating and 
expense modification provisions in the rating 
structure as they affect all rate filings for 
workmen’s compensation as provided in 
Article X XIX of the Illino’s Insurance Code. 
The hearing was originally scheduled for 
March 6 but was postponed at the request of 
the National Bureau of Casualty Under- 
writers. 


THE GOOD ADVOCATE | 


“He is faithfull to the side that first 


retains him. Not like Demosthenes, 
who secretly wrote one oration for 
Phormio, and another in the same 
matter for Apolidorus his adversary.” 
—Thomas Fuller, The Holy State and 
the Profane State (1642). 





Dwelling Rate May Apply 
for Post Office in Kentucky 


A dwelling in which one room is used 
as a Fourth Class Post Office may be in- 
sured against fire at the regular dwelling 
rate, according to a recent announcement 
from the Kentucky Insurance Department. 


“Fire insurance rates are promulgated for 
most companies operating in the state of 
Kentucky by the Kentucky Inspection 
Bureau, a rate-making organization sup- 
ported by its member and subscriber com- 
panies and licensed to operate as such by 
the Insurance Department,” the announce- 
ment stated. “There is a provision in the 
Dwelling Schedule whereby a dwelling with 
a room occupied as an incidental office may 
be written at the regular dwelling rate. ... 
An insurance agent, by properly describing 
the property, can receive approval from the 
Kentucky Inspection Bureau to write the 
residence at the regular dwelling rate.” 


New Mexico Rules 


The 1950 compilations of New Mexico 
regulations and information relating to sur- 
plus line insurance and general insurance 
are now on file in the New Mexico Supreme 
Court Library. 


The booklet relating to surplus line in- 
surance contains information about the New 
Mexico Stamping Office, rules connected 
with surplus line brokers, rates for coverage, 
rules governing policy forms, and pertinent 
amendments to the New Mexico Statutes 
of 1941 Annotated. 


The booklet relating to general insurance 
contains bulletins dealing with advertising 
and policy fees on accident and health policies, 
policy forms on credit life, health and acci- 
dent insurance, real estate investments, 
statistical plans and rate filings. 


NAIC Session Reports 


The massive 182-page volume of Coi- 
mittee Reports of the 1950 Midwinter Meet- 
ing (at Los Angeles) of the National As- 
sociation of Insurance Commissioners has 
recently been distributed. The delay im 
publishing these session reports is expected 
to be avoided in the future, NAIC states. 


A copy of the report may be had by ad- 
dressing Hugh L. Tollack, Assistant Secre- 
tary, National Association of Insurance 
Commissioners, Room 1732, 160 North 
La Salle Street, Chicago, Illinois. 
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eS a city has no 
[\ tort liability, it may, by ordinance, carry 
liability insurance—May an Arkansas city 
carry liability insurance? This question 
vas put to the Attorney General by the 
chief of a fire department. 


The legal officer pointed out that a city 
is a political subdivision of the state, in 
Arkansas. Since the Arkansas Constitu- 
tion prohibits the state from being made 
a party defendant in any court (Article 5, 
Section 20), there are consequently no 
legal mechanics for enforcing tort claims 
against an Arkansas city, he said. 


Nevertheless, he continued, a city may 
carry liability insurance if it chooses to 
do so, by virtue of Arkansas Statutes 
66-517—Opinion of the Arkansas Attorney 
General, January 3, 1951. 


School districts are authorized to issue 
postdated warrants to pay premiums on in- 
surance policies of three or five years.—An 
\rkansas Superintendent of Schools asked 
the Attorney General whether postdated 
Warrants might be issued for certain speci- 
fied purposes and whether he would be per- 
sonally liable on his bond if he issued 
warrants in excess of the revenues of the fiscal 
vear involved. 

Citing Arkansas Statutes Section 80-1002 
and Section 80-1003 (as amended by Act 
No. 150 of 1949), the Attorney General 
replied as follows: 


(1) Postdated 
lor thre i 


warrants 
purposes: 


may be issued 
buses, school 
equipment, and the payment of insurance 
Premiums on a three- or five-year policy. 


_ (2) Postdated warrants cannot be issued 
tor the construction of a school gymnasium. 


school 


(3) If the superintendent should wilfully 
Issue warrants in excess of the revenue for 


Attorneys General 


the fiscal year, he would be personally 
liable on his bond.—Opinion of the Arkansas 
Attorney General, January 16, 1951. 


C= ORNIA—A trust, revocable dur- 
ing the lifetime of the trustor, to pro- 
vide for expenses of interment and funeral, 
is not an insurance contract.—At the request 
of the State Board of Funeral Directors 
and Embalmers, the Attorney General 
examined a Funeral Service Trust Agree- 
ment under which the trustor deposits a 
sum of money with the trustees and selects 
a mortician and funeral service which the 
money is to be used to pay for. By the 
express terms of the trust the trustor re- 
serves the right to revoke it at any time 
and get back his money. The Attorney 
General distinguished this document from 
a similar one, but constituting an irrevocable 
trust, on which he had previously issued 
an opinion, and held that the present agrec- 
ment does not constitute an insurance con- 
tract within the meaning of Section 10240 
of the Insurance Code.—Opinion of the 
California Attorney General, No. 50-194, 
January 4, 1951. 


General agents must be licensed in Cali- 
fornia, and funds received by them from 
local agents for transmittal to the company 
are held under a fiduciary obligation.—In 
part overruling previous comments by the 
Insurance Commissioner, the California At- 
torney General has given his opinion that 
a general agent for a fire and casualty 
company, though he may not write insur- 
ance himself, is a recipient of income 
through his overwrite commission on the 
insurance written by local agents, and there- 
fore must be licensed under the state laws. 

The Insurance Commissioner defined the 
“general agent” as the exclusive representa- 
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tive for a company for certain types of 
insurance within a given territory, author- 
ized on behalf of the company to appoint 
and dismiss local agents, accept and de- 
cline risks, collect and remit premiums, 
adjust and pay losses. “A general agent 
of the type referred to here, receiv- 
ing commissions out of insurance premiums, 
should be licensed,” said the opinion, under 
Insurance Code Section 755, which forbids 
payment or allowance of commission to un- 
licensed persons. 


The opinion went on to say that no Cali- 
fornia authority had been found which was 
directly in point regarding the fiduciary 
duty of an insurance general agent in the 
absence of a contract. On the other hand, 
“We have found no authority which denied 
this principle of fiduciary relationship.” 
Should the point arise, said the Attorney 
General, California courts would probably 
follow the rule that deposits made by the 
agent in a bank in his own name of com- 
pany funds, and permission to make delayed 
remittances, would not affect the fiduciary 
nature of his obligation. 


Pending clarification of the point by 
court or legislative action, “the Commis- 
sioner is justified in taking the view that 
a contractual attempt to authorize the use 
of such funds for purposes other than 
those consistent with a continuing fiduciary 
relationship would be without effect.”— 
Opinion of the California Attorney General, 
No. 49-121, January 2, 1951. 


ne county mosquito control 
district is not legally required to carry 
liability insurance on its trucks and cars.— 
Since the enabling legislation includes a 
statement that a county mosquito control 
board has the power to sue or be sued, the 
chairman of one of the boards asked 
whether liability insurance would be re- 
quired on its cars and trucks. 


“T am of the opinion that it was not the 
intent of the legislature to waive the com- 
mon law immunity to tort actions but 
rather to provide for suits on contractual 
obligations,” the Attorney General said. 
Under this interpretation, it is not neces- 
sary from a legal standpoint to carry lia- 
bility insurance, but, said the Attorney 
General, “From the standpoint of protect- 
ing the public, I believe it would be ad- 
visable for your Board to secure special 
legislation authorizing your Board to take 
out liability insurance” as several other 
counties had done.—Opinion of the Florida 
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Attorney General, No. 050-523, November 
14, 1950. 


Liability insurance may be purchased on 
motor boats carrying students and faculty 
to gather marine specimens and for lec- 
tures.—Because the empowering legislation 
authorizes the Board of Control, in its dis- 
cretion, to provide bodily injury, death or 
property damage insurance on “motor ve- 
hicles” owned by state bodies, insurance 
on motor boats used for marine biology 
classes by Florida State University may be 
purchased, even though “It is not unlikely 
that the legislature may have intended only 
to cover automobiles, trucks, and buses,” 
the Attorney General says. However, a 
policy endorsement under which the in- 
surer will not claim governmental im- 
munity is “incorrect and unsatisfactory,” 
since Chapter 25147, Laws of 1949, prohibits 
such claim, and the state will in fact require 
affirmative pleading of governmental im- 
munity in any suit as to any excess over 
the amount of the policy coverage.—O pinion 
of the Florida Attorney General, No, 051-19, 
January 22, 1951. 


When a seller of an insurance company 
deposits funds with the Insurance Com- 
missioner to insure payment of possible 
claims, this money may not be paid out by 
him to settle outstanding unemployment 
compensation taxes.—Securities constituting 
a deposit under Section 638.03 are by law 
held in trust by the Insurance Commis- 
sioner for the protection of lawful claims 
by policyholders, the Attorney General 
says, and when the Commissioner has 
satisfied himself that no possibility of 
claims any longer exists he should deliver 
the remainder of the money to the com- 
pany. Such property is not subject to legal 
process to effect collection of delinquent 
unemployment compensation taxes.—Opin- 
ion of the Florida Attorney General, No. 
050-586, December 29, 1950. * 


Sale of annuity gift contracts by a for- 
eign not-for-profit corporation is not doing 
insurance business in Florida.—At the re- 
quest of the Insurance Commissioner, the 
Attorney General examined an annuity gilt 
contract being promoted in Florida by 
representatives of a charitable organization 
incorporated not-for-profit in New York. 


The contract provided for an outright 
gift by the donor, in return for which the 
charity would pay him a stated sum an- 
nually for his life. The yield increased 
with the age of the donor, from two and 
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a half per cent at thirty-five to seven per 
cent at the age of eighty. 


The annuity is not insurance, according 
to the Attorney General. “Here we find 
annual returns so low as to each age 
classification that the contingency an an- 
nuitant shall outlive the principal donated, 
with reasonable interest accruals, is so 
negligible as to be ignored. Indeed, it 
would seem apparent that the very purpose 
of the plan is to reasonably insure 
that a considerable part of the donation, 
with interest, shall remain at the death of 
the annuitant. the better position 
would seem to be that it is not a contract 
of insurance.”—O pinion of the Florida Attor- 
ney General, No. 090-571, December 19, 1950. 


| ENTUCKY—County Board of Edu- 
\ cation may not reimburse part-time 
worker for injury—Kentucky law makes 
no provision for payment by a County 
Board of Education of compensation to a 
part-time employee, engaged in doing odd 
repair jobs around the county schools, if 
he has an accident resulting in injury while 
at work. “Unless covered by the Work- 
men’s Compensation Law the board would 
not be liable in any way for any injuries 
and the Court of Appeals has held school 
boards not to be liable under similar cir- 
cumstances.”—Opinion of the Kentucky At- 
torney General, January 4, 1951. 


Insurer may not lower rates on school 
property.—In reply to an inquiry from a 
county school board chairman, the Ken- 
tucky Attorney General has given it as his 
opinion that an insurance company may 
not write insurance on a school building 
at a rate lower than that fixed by law. 
“Examination of the statutes fails to dis- 
close any authority which would permit a 
rebate or the lowering of insurance rates 
on school buildings,” the Attorney General 
said, and such lowered rates would be in 
the nature of a rebate. 


A second question raised was whether 
a school board must let bus insurance to 
the lowest bidder, and the Attorney Gen- 
eral said he could find no provision of the 
law which contained such a requirement.— 
Opinion of the Kentucky Attorney General, 
January 5, 1951. 


rehabilita- 


\ ISSOURI—A vocational 
. tion trainee has an insurable interest 
in state property left in his care.—A client 
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of the Section of Vocational Rehabilitation, 
Department of Education was loaned $800 
worth of shoe repair equipment and wished 
to take out fire insurance on it. The board 
asked the Attorney General whether the 
insurance could be purchased, who should 
be the beneficiary, and whether in case of 
a settlement the money could be used by 
the Section or would revert to the general 
treasury. 

Since the trainee had the care, custody 
and possession of the equipment, he had an 
insurable interest in it, the Attorney Gen- 
eral said. Since he was not required by 
law to carry such insurance, it was up to 
him to decide whether the beneficiary 
should be the State Treasurer or the State 
Board of Education. If he selected the 
any money in settlement would 
go into general state funds. By naming the 
board, he would place the money in a 
special gift fund used entirely for voca- 
tional rehabilitation—Opinion of the Mis- 
sourt Attorney General, February 5, 1951. 


treasurer, 


Bank or trust company has no expressed 
or implied power to carry out a new plan 
of insured life savings accounts.—A state 
bank wished to inaugurate a new savings 
plan under which the depositor would make 
fifty equal deposits stipulated 
savings with insurance on his life 
provided by the bank in the amount lack- 
ing toward the goal. In the event that 
he did not complete the plan by failure to 
make all deposits, the bank would apply a 
service charge of one per cent; upon com- 
pleting all payments, the bank would credit 
the account with one per cent interest on 
the average balance over the entire period. 

“The the plan . . . are ap- 
parent and too numerous to be fully dealt 
with in this opinion,” said the Attorney 
General. “It would in effect dissipate funds 
of the bank for the benefit of a potential 
group of special depositors.” Neither under 
its banking powers nor its trust powers 
could the plan be justified —Opinion of the 
Missouri Attorney General, January 26, 1951. 


toward a 


goal, 


evils of 


N EW YORK—When trustee of bank is 
director of insurance company, bank 
may not lease premises from that insurer. 
—A bank proposed to lease space in a build- 
ing owned by a mutual life insurance com- 
pany, the space to be used as a branch office 
of the bank. The greater part of the build- 
ing was used by the insurance company as 
a principal office. One of the trustees of the 
bank was also president and a director of 
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the insurance company. The Attorney Gen- 
eral was asked whether the bank might 
properly lease the premises. 


Replying in the negative, he said that such 
a leasing would be improper under the Con- 
stitution of New York and under the New 
York Banking Law.—Opinion of the Attor- 
ney General of New York, December 5, 1950. 


—— CAROLINA—Enmployees of 
schools are considered employed by 
the administrative unit for purposes of 
social security and workmen’s compensa- 
tion.—Under the new social security laws, 
the question was raised by a school super- 
intendent of whether employees of individ- 
ual schools are considered employees of 
tlre administrative unit of which the school 
is a part. Since they enter into contracts 
with the administrative unit and are paid 
by it, the Attorney General held they are 
employees of the unit for social security 
purposes, except in cases where the em- 
ployees are paid solely from local funds. 


The same letter raised the question of 
who was considered the employer in cases 
where a school system had let a concession 
on its property for such operations as that 
of a lunchroom. Under the law, the At- 
torney General pointed out, the school 
would not be liable for social security if the 
concessionaire paid the salaries of persons 
working in the concession.—Opinion of the 
North Carolina Attorney General, January 
24, 1951. 


Proceeds of an insurance policy left on 
deposit with the company after termination 
of the policy are not entitled to the inherit- 
ance tax exemption for life insurance.—At 
the request of the Commissioner of Rev- 
enue, the Attorney General issued an opin- 
ion on the inheritance tax due on an amount 
paid to a widow under a policy whose 
endowment features had lapsed, but whose 
cash surrender money had been left with 
the company at interest. 


“The insurance features of the policy 
terminated upon the end of the endowment 
period,” the Attorney General said. Upon 
the insured’s “subsequent election to leave 
the cash amount payable under the con- 
tract on deposit with the company at in- 
terest, the relationship was transformed 
into that found in investment contracts.” 


Proceeds from annuity contracts with in- 
surance companies are not entitled to the 
life insurance exemption, the Attorney Gen- 


“ae 


eral continued, and “it is my opinion that 
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the same rule should be applied where the 
amount paid for the annuity contract has 
been accumulated under a matured endow- 
ment or installment policy.”—Opinion of 
the North Carolina Attorney General, Janu- 
ary 16, 1951. 


I ORTH DAKOTA—If a house trailer 

is listed on the face of an automobile 
policy, the insurer is liable for all described 
losses and damages done by that vehicle. — 
Pointing out that he doubted that the com- 
pany really meant to take such a risk, the 
Attorney General gave it as his opinion 
that an extended coverage endorsement on 
a policy including automobile trailer houses 
would make the company liable “for the 
sum insured, for all the perils named in the 
policy including those in the extended 
coverage endorsement. . . . It is suggested 
that if such coverage is to be given, that 
it be definitely limited in the policy as to 
time, place, amount and the kind of cover- 
age.”—Opinion of the North Dakota Attorney 
General, February 6, 1951. 


ENNSYLVANIA—Rate filings become 

automatically effective thirty days after 
filing.—Questioned by the Insurance Com- 
missioner as to the interpretation of the 
sections of Pennsylvania statutes referring 
to rate filings, the Attorney General gave 
it as his opinion that a rate filing becomes 
automatically effective after thirty days if 
no action is taken by the Commissioner; 
that he may extend the waiting period only 
to a limit of sixty days; that he may make 
the rate effective in less than thirty days 
if he wishes; that the calling of a hearing 
does not extend the waiting period beyond 
the sixty-day maximum; and that deviation 
filings, unless disapproved by the Commis- 
sioner within thirty days, automatically 
become effective with no authority on the 
Commissioner’s part to extend the thirty- 
day waiting period. 


The Attorney General pointed out that 
these procedures vary in several ways from 
those proposed in the Commissioners’ All- 
Industry Model Bills, but pointed to the 
legislative history to indicate that the in- 
tention in Pennsylvania had been to do 
just that because the model bills “provide 
a higher degree of regulation than is con- 
sistent with the interest of the insuring 
public of this Commonwealth.”—Opinion of 
the Pennsylvania Attorney General, No. 620, 
December 27, 1950. 
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New Insurance Antitrust Action 


Attorney General J. Howard McGrath 
on February 27 announced the filing of a 
civil antitrust action in the federal district 
court at Cleveland, Ohio, charging the In- 
surance Board of Cleveland -with violating 
the Sherman Act by conspiring with its 
members to restrain trade in, and attempt- 
ing to monopolize, the business of selling fire 
insurance in Cuyahoga County, Ohio, which 
includes the Cleveland metropolitan area. 

The membership of the Board is com- 
prised of agencies and agents who sell 
approximately eighty-five per cent of all 
the fire insurance sold in the county. The 
members of the Board collect total annual 
premiums approximating ten million dollars. 


The complaint alleges that the defendant 
Board and its members, officers and trustees 
conspired to prevent, hinder and discourage 
the selling of fire insurance in Cuyahoga 
County through any outlets other than 
Board agents, and by any methods, terms 
or conditions not approved:by the Board. 
This was accomplished, the complaint 
charges, by an effectively policed boycott by 
Board members directed against (1) non- 
member agents and companies which ap- 
pointed nonmember agents; (2) companies 
which charged rates lower than those fixed 
by a rating bureau; (3) companies which 
returned to the public any part of the pre- 
mium as a dividend or allowance; and (4) 
companies which sold policies directly to 
the public through branch offices. 

The complaint further alleges that, as 
a result of the conspiracy, agents and com- 
panies who are members of the Board have 
been prevented from representing and 
dealing with agents and companies who 
are nonmembers. Thus, the government 
charges, because of arbitrary action of the 
Board, nonmember agents have been denied 


The Coverage 


a free opportunity to broker fire insurance 
and have been prevented from represent- 
ing Board-approved companies. It is al- 
leged, also, that fire insurance companies 
and agents have been excluded from a 
substantial part of the fire insurance mar- 
ket, and that the public has been denied 
the apportunity to obtain the advantages 
of lower lawful premium rates. 


North Dakota Rejects 
Compulsory Car Coverage 


After an extensive survey lasting nearly 
two years, the legislative research com- 
mittee of the North Dakota legislature has 
recommended that “Where substantially 
the same results may be accomplished by 
private enterprise . . . it should be given 
preference over state owned and operated 
business,” and rejected as not feasible both 
the Massachusetts plan of compulsory 
motor vehicle liability insurance and the 
Saskatchewan system of state-owned auto- 
mobile liability insurance. ; 

The Massachusetts law requires an ap- 
plicant for motor vehicle registration to 
prove that a liability insurance company 
has issued him a liability policy, a surety 
company has issued him a liability bond, 
or that he has deposited with the State 
Treasurer cash or securities up to a certain 
amount. 

The North Dakota study indicates that 
in Massachusetts itself the tendency has 
been to restrict rather than to extend the 
coverage under this law. Further, the re- 
port points out, although eighteen other 
states and Canadian provinces have care- 
fully studied the operation of the law, no 
other state or province has adopted such 
a statute. 


The Saskatchewan system provides that 
at the time a license is obtained, the owner 
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PERSONS AND EVENTS 
| 


Dennis Sullivan, a fifty-two-year-old 
Boston lawyer, has been appointed In- 
surance Commissioner of Massachusetts 
by Governor Dever to succeed Charles 
F, J. Harrington, who served for three 
four-year terms. Sullivan, a graduate of 
Harvard Law School, has been on the 
staff of the Alien Property Custodian, 
Department of Justice, for about ten 
years. Harrington has not announced 
his future plans. 


O. F. Stafford, president of Pilot Life 
Insurance Company, has been appointed 
to the Executive Committee of the Life 
Insurers Conference to fill the unex- 
pired term of the late C, G. Coley. Staf- 
ford has been in the insurance business 
since he was seventeen, 


J. F. Follmann, Jr., general manager 
of the Bureau of Accident and Health 
Underwriters, addressed the Actuaries 
Club in Philadelphia on February 28, 
speaking on “Present Day Commercial 
Accident and Health Insurance.” 





The Executive Committee of the Na- 
tional Association of Mutual Insurance 
Agents will meet at the group’s Wash- 
ington headquarters on March 3 at the 
call of R. E. Hill, president. The meet- 
ing will discuss a plan proposed by 
Hugh H. Murray, Jr., past president of 
the association, for widening the scope 
of certain types of coverage. Also on 
the program is discussion of the agenda 
for the association’s mid-year meeting in 
Swampscott, Massachusetts, May 28 to 30. 


W. H. King, Richmond attorney and 
counsel for the Life Insurers Conference, 
has been named to the Virginia Board 
of Law Examiners by the Virginia Su- 
preme Court of Appeals. The appoint- 
ment is for a five-year term. 

Frazar B. Wilde, president of Con- 
necticut General, has been appointed as 
an adviser to the Board of Governors 





of the Federal Reserve System on mat- 
ters involving real estate construction 
credit. 

W. Ellery Allyn, president of the 
National Association of Insurance Com- 
missioners, has made the following com- 
mittee appointments: J. R. Maloney, 
California, accident and health commit- 
tee; William Bruce, California, blanks 
committee; A, J. Jensen, North Dakota, 
casualty and surety committee; Bernard 
R. Stone, Nebraska, and Alfred J. Boh- 
linger, New York, federal legislation; 
Peter Merialdo, Nevada, fire prevention 
and safety; Jensen and Merialdo, fra- 
ternal; Maloney and Dennis E. Sullivan, 
Massachusetts, interstate cooperation; 
Maloney, laws and legislation; Sullivan, 
life; Stone and Bohlinger, rates and rat- 
ing organizations; Merialdo and Jensen, 
social security; Artemas C. Leslie, Penn- 
sylvania, and Sullivan, valuation of se- 
curities; Warren W. Gaffney, New Jersey, 
and Sullivan, valuation subcommittee; 
Sullivan, war clause study; and David 
B. Soule, Maine, and Maloney, work- 
men’s compensation. 

The addition of five new companies 
to the roster of membership in the 
Association of Casualty & Surety Com- 
panies has brought the group to a record 
total of eighty-four members, J. Dewey 
Dorsett, general manager, announced 
recently. 

The new members are Connecticut 
Fire Insurance Company, Equitable Fire 
and Marine Insurance Company and 
Phoenix Insurance Company, all of 
Hartford, Connecticut; National Union 
Indemnity Company, Pittsburgh, Penn- 
sylvania; and Security Insurance Com- 
pany, New Haven, Connecticut. 

National Accident and Health Insur- 
ance Company has joined the Life Insur- 
ers Conference. T. W. Mock, president, 
will be the corresponding officer. 





of the car must pay an additional sum for 
his government-sponsored insurance, which 
provides compensation benefits regardless 
of fault. No policies are issued. Since 
its inception in 1946 the plan has been 
expanded to include deductible fire, theft, 
bodily injury and property damage liability 
insurance. All of these are considered 
excess in cases where any other insurance 
is in force. 
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“State owned and operated insurance,” 
the report concluded, “if compulsory, can 
eliminate acquisition costs, including agents’ 
fees. When this saving is passed on to 
the people, the cost would be less than that 
of private insurance now written in North 
Dakota. However, if the state pays agents’ 
fees, the cost of state insurance would be 
substantially the same as the cost of the 
least expensive private insurance. 
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The committee recommended full use of 
powers granted under a 1947 law which 
would permit the Insurance Commissioner 
to require insurance companies to justify 
the rates charged, and ended on this 
threatening note: “Should this law fail to 
accomplish its intended purpose, the state 
might be compelled to seek other means 
to assure its citizens reasonable insurance 
rates.” 


It may be added, parenthetically, that 
North Dakota—along with Massachusetts 
and Saskatchewan—has its own claim to 
uniqueness. North Dakota is the only state 
in which there is an Unsatisfied Judgment 
Fund in operation. 


United States May Be Impleaded 
in Federal Tort Claims Case 


The Federal Tort Claims Act carries the 
government’s consent to be sued for con- 
tribution not only in a separate proceeding 
but also as a third-party defendant, the 
Supreme Court of the United States held 
last week in reversing the widely noted 
Capital Transit case. 

Thus, a district court may require the 
United States to be impleaded as a third- 
party defendant and to answer the claims 
of a joint tortfeasor for contribution as if 
the government were a private individual. 

One of the interesting points in Mr. Justice 
Burton’s opinion touched upon the proce- 
dural problems incident to a jury trial. The 
Federal Tort Claims Act requires claims 
against the United States to be tried without 
a jury, whereas the Seventh Amendment to 
the Constitution preserves to private indi- 
viduals their right of trial by jury on such 
claims in a federal court. The government 
argued that the act was not sufficiently 
specific to permit two such different modes 
of trial to arise in the same case. 

“Such difficulties are not insurmountable,” 
the court said. “If, for example, a jury had 
been demanded , the decision of jury 
and nonjury issues could have been handled 
in a manner comparable to that used when 
issues of law are tried to a jury and issues 
of an equitable nature in the same case are 
tried by the court alone. .. . The availability 
of third-party procedure is intended to facili- 
tate, not to preclude, the trial of multiple 
claims which otherwise would be triable 
only in separate proceedings.” Justices Black 
and Douglas dissented. U.S. v. Yellow Cab 
Company; Capital Transit Company v. U. S. 
1 CCH Unrrep States SupreME Court 
Buitetin 469. February 26, 1951. 


The Coverage 


When Is a Broker an Agent? 


One who is a broker or holds himself 
out to be a broker can be the agent of the 
insurance company for the purpose of 
collecting premiums. 


So stated Mr. Justice Schwartz of the 
Illinois Appellate Court for the First Dis- 
trict in an opinion released January 29. 


The question came up in connection with 
an Illinois employer’s suit against a New 
York insurer for a premium overpayment 
of nearly $16,000 on two policies cover- 
ing workmen’s compensation, occupational 
diseases, property damages and personal 
injuries. 


A third party introduced the employer to 
one Cotter, who represented himself to be 
the agent of the insurer. Cotter accepted 
the initial deposit of $25,000 on the policies, 
endorsed the check in the name of the 
payee insurer by himself as agent, and 
then deposited the proceeds’ to his own ac- 
count. Subsequently he delivered the 
policies to the employer. The employer 
paid additional premiums before cancelling 
the policies and then brought an action 
against the insurer to recover an overpay- 
ment of $15,822.92 after learning that the 
total payments exceeded the earned pre- 
miums by that amount. 


The evidence disclosed that Cotter had 
collected all the premiums and that the 
insurer had kept an open account with 
him and took for granted that Cotter would 
collect the premiums, deduct his commis- 
sion and transmit the balances. The in- 
surer’s cashier testified that Cotter received 
the customary commission paid to brokers, 
which was less than that paid to agents. 
The defendant insurer also pointed to Sec- 
tion 588, Chapter 73, of the Illinois Insur- 
ance Act as it existed in 1946, which defines 
a broker as one who acts on behalf of the 
insured. 


“This does not mean that one who is a 
broker or holds himself out to be a broker 
cannot be the agent of the insurance com- 
pany for the purpose of collecting pre- 
miums,” Justice Schwartz said. “Nor does 
it mean that defendant could issue policies 
requiring deposits of $25,000, arrange for 
their delivery to the insured, make no in- 
quiry thereafter as to whether the deposits 
had been paid by the insured to the man 
who delivered the policies, keep an open 
account with the man who is alleged to be 
a broker and then seek to hold the insured 
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when the default of the alleged broker is 
disclosed. Whether a party acts as 
a broker or agent is determined not by 
what the party is called but by what he does.” 


The opinion reversed the judgment of the 
Superior Court of Cook County, which had 
held that Cotter was a broker acting solely 
for the plaintiff employer. (Midwest Trans- 
fer Company of Illinois v. Preferred Acci- 
dent Insurance Company of New York. Deci- 
sion No. 45182.) 


Unauthorized Foreign Insurer 
Subject to State Laws 


New York has the right to impose regula- 
tions on unauthorized foreign insurance 
companies which transact business within 
the state, including the right to provide 
for substituted service on such companies, 
according to a decision last month by the 
United States District Court for Southern 
New York. 

A company which was not authorized to 
do business in New York maintained a 
phone listing in the New York phone book 
which provided trunk-line, local-rate serv- 
ice to its office in Philadelphia. The com- 
pany also had a settling agent in New York. 


When a claim was denied by this agent, 
the claimant had a process served on the 
State Superintendent of Insurance. Sec- 
tion 59-a of the New York Insurance Law 
provides that if, by mail or otherwise, an 
unauthorized foreign company delivers in- 
surance contracts, solicits them, collects 
premiums, or engages in “any other trans- 
action of business,” in New York, any of 
these actions constitute appointment of the 
State Superintendent as the company’s at- 
torney for service of process. 


The company said the law was uncon- 
stitutional and that it had not performed 
any of the enumerated acts anyway. As the 
constitutionality of the statute was neither 
briefed nor argued, the court considered 
the point waived. 


As to whether or not the use of the local 
phone listing and the maintenance of the 
settling agent constituted “doing business,” 
the court relied on the Supreme Court 
precedent in Travelers Health Association v. 
Virginia (INSURANCE LAw JouRNAL, August 
1950, page 622), in which the court held that 
the state’s interest in seging that the obliga- 
tions of insurance contracts are faithfully 
carried out should be given great weight 
in determining what constitutes “doing 
business” sufficiently to justify regulation. — 
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Ace Grain Company, Inc. v. American Eagle 


Fire Insurance Company of New York and 
Rhode Island Insurance Company. United 
States District Court, Southern District of 
New York. February 14, 1951. Docket Ciy. 
59-227. 


Insurance Agents’ Group 
Favors Taxation of Mutuals 


“The equal taxation of mutual and stock 
insurance companies would bring a mini- 


. mum of $60 million annually into the fed- 


eral treasury,” William E. Webb, Jr., told 
the House Ways and Means Committee 
during its February 23 hearing on proposed 
tax legislation for the coming year. 


Webb said he represented the North 
Carolina Association of Insurance Agents 
and similar organizations in twenty-three 
other states with a total membership of 
more than 16,000. “About fifty per cent 
of these agents sell mutual insurance as 
well as capital stock insurance,” he re- 
ported, but the groups are “wholly in favor 
of imposing the same tax burden on mutual 
fire and casualty insurance corporations as 
are imposed on capital stock fire’ and 
casualty insurance companies.” 


Webb pointed out that the special 
formula for the taxation of mutual com- 
panies, in effect since 1942, “does not begin 
to impose the same income tax burden” 
on the two types of companies, and “This 
disparity will be further aggravated by the 
imposition of excess profits taxes,” which 
the mutual companies can avoid by dividend 
distributions. 


“The insurance agents whom I represent 
see no need for two sets of tax laws to 
measure the relative ability of the mutual 
and stock fire and casualty insurance cor- 
porations to pay taxes. Both types of cor- 
porations operate in a profit and_ loss 
economy,” Webb said. “It is only incidental 
that in the case of stock companies the 
original or subsequently issued capital is 
subscribed by ‘shareholders’ while the 
original capital of mutual insurers is sub- 


,” 


scribed by ‘members’. 

Hearings on the yet-to-be-written reve- 
nue act will continue at least through the 
middle of this month. Webb’s testimony 
was in support of the Administration sug- 
gestion that income of cooperatives and 
other mutual enterprises should be subject 
to taxation on a different basis from that 
used at present. 
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THE CASE OF THE MISSING COMPANY 


Where would you look for the “London, 
Amsterdam, Zurich Assurance Group” ? 


J. Edward Day, Director of Insurance 
for the State of ,[llinois, faced that 
problem last month. He revoked the 
license of a Chicago general insurance 
broker who had offered the geographically 
named company as a market for surplus 
line insurance although the company had 
not been admitted to do business in 


Enforcement Plan Outlined 
for Regulation ‘‘X”’ 


Provision for special examinations of the 
mortgage investments of insurance com- 
panies to make sure they are in compli- 
ance with Regulation “X” were outlined 
by staff members of the Federal Reserve 
Board to a committee of the National Asso- 
ciation of Insurance Commissioners re- 
cently, 


Regulation X, promulgated by the Fed- 
eral Reserve Board, limits the extension 
of real estate credit. Each Insurance Com- 
missioner will be asked to examine insur- 
ance companies’ records for compliance as 
part of his regular examination. 


However, the Board also set up a plan 
for more frequent examinations, as needed, 
of the mortgage positions of individual 
companies. The Board plans to apply by 
letter to the Commissioner in the com- 
pany’s home state for permission to make 
such examinations, and to request that he 
furnish an examiner to accompany the 
Board’s man in making the study. 


NAIC’s committee has recommended that 
all Commissioners cooperate in the program. 


Health Coverage 
Extended, Broadened 


The once widespread reluctance of insur- 
ance companies to write health insurance is 
a thing of the past, according to an interim 
report just released by the Health Insur- 
ance Subcommittee of the Bureau of Acci- 
dent and Health Underwriters. 


Eighty-two per cent of accident and 
health writing companies replying to®a 
questionnaire indicated that they actively 
encourage sale of health insurance, and an 
even more substantial majority offers broad 
coverage. 


The Coverage 


Illinois, or even in the United States, 
and the agent had no information to 
indicate that the London, Amsterdam, 
and so on had a sufficiently sound finan- 
cial structure or management to protect 
policyholders. 


Director Day found the company, too. 
It was incorporated in the Dominican 
Republic, and it did have an office in 
Amsterdam. 


The survey indicated that many restric- 
tions formerly found in health insurance 
policies are gradually being eliminated. 
Many companies have increased age limits 
and removed exclusions and_ territorial 
limitations. 


The subcommittee which made the re- 
port includes Gerald S. Parker, Preferred 
Accident Insurance Company of New York, 
Chairman; Frank R., Sexton, Continental 
Casualty Company; John F. Lydon, The 
Ocean Accident and Guarantee Corpora- 
tion, Ltd.; Robert J. Sullivan, The Travelers 
Insurance Company; and Gregory A. Lee, 
United States Fidelity and Guaranty Company. 


The Chamber of Commerce of the United 
States, through its insurance department, 
is currently making its sixth annual survey 
of the extent of accident and health insur- 
ance provided through individual policies 
to residents of the United States. 


Survey blanks have been mailed to indi- 
vidual companies with the request that they 
be completed and returned by April 15. 
Companies unable to supply exact figures 
in every instance have been asked to fill out 
the blank to the best extent possible. Com- 
panies to whom all of the questions do not 
apply have been asked to fill out the appli- 
cable sections of the form. 


All companies contributing data to the 
study will receive copies of the summary 
which will be compiled. Figures will be as 
of the end of 1950. 


Debit Men on Commission 
Are Employees, Court Rules 


Although they did not report daily to 
the office, worked whatever hours they 
chose, and could write new business in or 
outside of their territories, straight com- 
mission debit men were employees for 
whom the insurance company had to pay 
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social security taxes, the United States Court 
of Appeals for the Fourth Circuit has ruled. 


“The seeming freedom from control of 
the commission agents is lacking in reality, 
and . . . they are in fact as completely 
subject in all material respects to company 
direction as the salaried agents whose em- 
ployee status under the statute is not ques- 
tioned,” the court said. 


The section of the Federal Unemploy- 
ment Tax Act which exempts insurance 
agents if all their pay is commission was 
held not to apply in this case. “The in- 


surance agent or solicitor contemplated by - 


this exception is one who is engaged pri- 
marily in the sale of insurance to new 
policy ‘holders and does not collect insur- 
ance premiums. . . . Such an agent usually 
has a wide and unrestricted area of permis- 
sible activity, is possessed of knowledge of 
a considerable variety of insurance con- 
tracts and is qualified to advise prospective 
policy holders as to the kinds of policies 
best suited to their needs. The con- 
trast is marked between his work and that 
of the commission agent who, as in this 
case, is given a prepared debit to collect, 


is paid only by commissions on collections, 
and is limited to the sale of three kinds 
of policies which must be issued in 
accordance with precise company instruc- 
tions,” in the court’s opinion.—Capital Life 
& Health Insurance Company v. Bowers. 
United States Court of Appeals for the 
Fourth Circuit. No. 6163. January 3, 1951. 
CCH UNEMPLOYMENT INSURANCE Reports, 
Fed. J 9416. 


Income Tax in Four Sums, 
Not One, Says Commissioner 


The Treasury Department recently notified 
several life insurance companies that their 
total 1949 federal income tax had to be paid 
in one sum instead of under permissive 
authority of four equal installments, reports 
the News Letter of the Life Insurers Con- 
ference. 


A clarification was requested from the 
Commissioner of Internal Revenue. He re- 
plied that under Section 201 of the Internal 
Revenue Code, life insurance companies 
subject to a related tax may make payment 
of the 1949 tax in four installments. 


MEETING LIFE INSURANCE TAX PROBLEMS 
| 


be taxed at the lowest rates rather than at 
the son’s top tax bracket.” 


(b) No estate tax will be incurred when 
the son dies since he neither owned the 
policy nor paid the premiums. 


(c) If the trust was created during the 
father’s life, no estate tax will be due at 
his death since he does not own the con- 
tract and will never become entitled to the 
proceeds. Nor (for the same reasons) is 
there any risk of an unexpected gift tax 
under the Goodman rule. 


Because of the lower income tax rates, 
the trustee can purchase more insurance 
with the same amount of gross income and 
the proceeds when received will be retained 
in full and not depleted by death taxes. 
Yet the proceeds may be made available on 
the son’s death to meet death costs just 


In states which forbid accumulations, there 
may be some question of the power of the 
trustee to use income to pay insurance premi- 
ums, since this is an indirect method of 
accumulation. In New York, where the rule 
against accumulations, except during the minor- 
ity of the beneficiary, is in force, a_ special 
statute authorizes trustees to purchase insur- 
ance and pay for it out of income. Section 16 
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frequently the uninsurable. 


Continued from page 200 


as though he owned the policy. This will 
be true wherever the trustee is authorized 
to purchase nonliquid assets from the son’s 
estate. 


Conclusion 


The moral of this story is that the best 
prospects for the sale of life insurance are 
The grand- 
father in poor health can more advanta- 
geously buy insurance on the lives of other 
members of the family than can the indi- 
vidual members to be insured. The present 
tax laws may discourage one from insuring 
his own life, but they offer tax saving pos- 
sibilities within the family if the insurance 
is purchased on the lives of others. 


[The End] 


of the New York Personal Property Law. 
Bogert on Trusts and Trustees, Section 217, 
suggests that the payment of premiums should 
not be treated as an accumulation. Where state 
law forbids the use of income for this purpose, 
the trust may be created in any other state 
whose statutes permit accomplishment of this 
objective. 
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Books 


New York Unemployment Insurance 


The Law of Unemployment Insurance in 
New York. David H. Colin. Institute of 
Labor Relations and Social Security, New 
York University, Room 27, 31 University 
Place, Washington Square, New York 3, 
New York. 1950. 412 pages. 


This scholarly work brings to life the cold 
statutory language of the law that grants 
compensation to the unemployed in the 
State of New York. Dr. Colin draws a 
comprehensive picture of the administrative 
process of this law as it operates in what has 
become a major segment of our social order. 


New York was the second state to adopt 
compulsory unemployment insurance in the 
United States and the first to enact legisla- 
tion embracing the pooled fund. The au- 
thor indicates the significance of the fact 
that New York did not follow the Wiscon- 
sin plan of separate unemployment reserves. 
Most of the states, following the New York 
plan, adopted the pooled fund although the 
Wisconsin plan was older and overwhelm- 
ingly favored by employers and most of the 
outstanding pioneers of compulsory unem- 
ployment insurance. 


The author does not limit himself to a 
bare recital of the facts. He probes for 
their meanings and seeks to appraise their 
efiects. He carefully indicates what points 
are controversial, but he nonetheless takes a 
definite position on the whole theme. 


A partial table of contents will indicate the 
scope of the book: 


“History of the New York State Unem- 
ployment Insurance Law,” “Structure and 
Function of the Division,” “Coverage and 
Contributions,” “Benefits and Claims,” “Ob- 
servations on Substantive Aspects of the 
Act.” Appendixes include an outline of the 
state organization, an advisory council state- 


, 


Books and Articles 


ment of policy relating to suitability of job 
offer, and a letter from Herman A. Gray, 
member of the New York University In- 
stitute of Labor Relations and Social Secur- 
ity, to Governor Dewey relating to the 
Young Bill. 


No Waltz, This 


Tennessee Insurance Report. M. O. Allen, 
Commissioner of Insurance and Banking. 
State of Tennessee, Nashville, Tennessee. 
1950. 222 pages. 

Here is the seventy-seventh annual report 
of the Tennessee Department of Insurance. 
Compiled from abstracts of annual state- 
ments of all fire, marine, life, casualty and 
miscellaneous insurance companies, fraternal 
orders and beneficiary associations author- 
ized to do business in the state in 1949, this 
1950 report analyzes, classifies and summarizes 
in tabular form items comprising income, 
disbursements, assets, liabilities, gain and 
loss exhibits and classified fire and casualty 
business. In addition, the report contains 
names and titles of all employees of the de- 
partment. 


Stop, Thief! 


Crime Loss Control. American Mutual 
Liability Insurance Company, 142 Berkeley 
Street, Boston 16, Massachusetts. 1950. 
69 pages. 


Effective prevention of crime loss—by 
fraud or by burglary, holdup or theft—is 
not so complex as it is popularly supposed 
to be. In most cases, it is a matter of 
closing loopholes rather than a major revi- 
sion of a system. That is the thesis of this 
small book prepared by accountants and 
insurance specialists, under the auspices 
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of the American Mutual Liability Insurance 
Company. 


The book makes no attempt to be com- 
pletely comprehensive on the theme. Rather, 
it provides, in a handy package, a crime 
loss handbook for accounting and financial offi- 
cers of business enterprises. It points out: 


(1) There is an urgent need for maintain- 
ing an adequate internal control system and 
physical safeguards. 


(2) There are many misconceptions about 
the extent of fraud protection that is pro- 
vided by the “balance sheet” examination 
of the independent public accountant and by 
crime loss insurance. 


(3) The benefits of effective control far 
transcend in importance the relatively nar- 
row loss prevention concept. 


(4) The basic elements of internal control 
may be delineated simply and applied read- 
ily to the “danger areas” in the handling of 
and accounting for cash, payrolls, inven- 
tories, receivables and payables. 


The major part of the book consists of a 
systematic listing and diagramming of busi- 
ness functions that are possible areas of 
loss. Everything is covered—from em- 
bezzlement and pilfering to burglary and 
armed robbery. A good system of control 
provides many benefits in addition to the 
actual prevention of loss. They are cost 
reduction, elimination of confusion, and a 
cutting down of errors, inaccuracies and 
lack of cqprdination. Such benefits usually 
far outweigh the cost of maintenance of the 
controls. 


New York 
Workmen's Compensation Data 


Compensated Cases Closed in 1948. Research 
and Statistics Bulletin No. 6—1950. Work- 
men’s Compensation Board, State of New 
York, 80 Centre Street, New York, New 
York. April, 1950. 119 pages. 


More accidents were reported to the New 
York Workmen’s Compensation Board in 
1948 than in any one of the prior thirty-four 
years of the board’s administration, accord- 
ing to this bulletin. There were 818,694 
reported work accidents in 1948, which 
figure was some 31,000 higher than the 
previous peak report in 1947. This increase 
was due partly to an expansion in nonagri- 
cultural employment, partly to more stringent 
requirements for accident reporting, and 
partly to a new simplified form of report for 
minor accidental injuries, making employer 
reporting easier in such cases. 
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Analysis of the data reveals a pronounced 
seasonal pattern which coincides very 
closely with seasonal changes in the level of 
employment. Work accidents increase in 
the summer months and decline in the win- 
ter months. 


Only a minor part of the 800,000 accidents 
reported were serious enough to index, i. e., 
assemble the papers in a claim file and 
schedule a hearing. There were 173,371 
cases indexed for hearing, and of that num- 
ber, 162,453 were closed. 


The number of compensated cases closed 
was less in 1948 than in 1947. But the value 
of cash compensation awards increased in 
1948, over 1947, by more than $11,000,000, to 
$67,956,369. Thus, average award per com- 
pensated case closed in 1948 was $605, as 
against $483 in 1947. The major factor in 
the higher compensation awarded was the 
increase in the maximum weekly benefit rate 
from $28 to $32 for all classes of disability, 
and from $28 to $35 for awards to widows 
and other dependents in death cases. An- 
other factor in the higher compensation 
awarded was the rise in average weekly 
earnings of factory workers during 1948. 
Finally, the most costly cases, deaths and 
permanent injuries, were more numerous but 
there were fewer temporary disabilities 
among the compensated cases closed during 
1948 than there were during 1947. 


The booklet also reveals that the New 
York City district of the Workmen’s Com- 
pensation Board, which includes Nassau, 
Suffolk and Westchester Counties as well as 
the five counties of the city itself, had 67,824 
closed cases. This was sixty per cent of all 
compensated cases closed in 1948. This pro- 
portion has prevailed virtually unchanged 
during the past several years. Compensated 
injuries seem generally to be less severe in 
the New York City district than upstate. 


A wealth of other information presented 
in the booklet should prove helpful to man- 
agement, labor and other agencies interested 
in programs of education to make work 
places and work practices increasingly safe. 


ARTICLES 


Contributory Negligence Gives Way. . .- 
An attorney writes of the trend to abandon 
contributory-negligence doctrines in favor of 
comparative-negligence statutes. He calls 
attention to the fact that, coincidentally or 
otherwise, the industrial states are the 
slowest to join the march.—Turk, “Compar- 
ative Negligence on the March,” Chicago- 
Kent Law Review, June, September, 1950. 
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Appleman on Estate Analysis . . . Again, 
an authority on insurance law reiterates the 
need for expert counsel to supplement the 
family lawyer. He reminds his readers: 
“Estate analysis . . . is a vastly different 
thing from estate administration.”—Apple- 
man, “Estate Analysis: The Role of the 
Family Attorney,” American Bar Association 
Journal, December, 1950. 


In Praise of the Uniform Commercial 
Code ... This writer lauds the proposed 
Uniform Commercial Code, particularly in- 
sofar as it deals with sales of goods. He 
feels that “it rebuilds freely upon the deci- 
sions and mercantile customs of . . . fifty 
years..., and... more than any previous 
code or restatement it provides within itself 
a method and principle of future growth.” 


In amplification, he states that he would 
not “intimate that the Act of 1906 and the 
English Sale of Goods Act were bad jobs,” 
but “after fifty years... the old rules need 
some replacement.” The authoritativeness 
of his opinion is attested to by the fact that 
he acted for a number of years as an adviser 
to the reporter of the proposed code, under 
appointment by the American Law Institute. 
—Corbin, “The Uniform Commercial Code 
—Sales; Should It Be Enacted?” Yale Law 
Journal, April, 1950. 


An American Takes a Close Look at 
Socialism . . . The Director of Research 
of the Southern States Industrial Council 
paid an eight-week visit to Great Britain. 
For a first-hand report of a socialist gov- 
ernment in operation and its effects upon a 
people’s freedom and economy, read Sen- 
sing, “Britain Under Socialism,” Commercial 
Law Journal, August, 1950. 


As Maine Goes, So Goes Not the Nation 
“As 1950 began, Maine alone among 

the states was without a law designed 
specifically to repress or combat subversive 
organizations or individuals.” The author 
makes this statement as part of a survey of 
the current scene in state anti-Communist 
laws.—Prendergast, “State Legislatures and 
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plaintiff to invoke and recover under the 
Dram Shop Act would be to impose liability 
under this statute in every case where a 
person or corporation had a contract with 
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Communism: The Current Scene,” American 
Political Science Review, September, 1950. 


Changes As Part of Supreme Court’s 
Work Rejection of some of the phil- 
osophy of Justices Murphy and Rutledge 
as a part of the 1949-1950 Supreme Bench’s 
work is the subject of this article—Frank, 
“The United States Supreme Court: 1949-50,” 
University of Chicago Law Review, Autumn, 
1950. 


Cross-Examination of Adverse Party... 
The advantages to be gained by a knowl- 
edge of the statutes relating to the exam- 
ination of the adverse party and by their 
skillful and thoughtful application are pointed 
out by Tunnell, “Advice to a Young Man 
About to Embark upon the Practice of 
Law, Being Some Remarks upon Calling 
the Adverse Party as for Cross-Examina- 
tion,” Washington University Law Quarterly, 
Spring, 1950. 


Copending Application-Patent . Can 
a copending application, now matured into 
a patent, be used as a reference against a 
parent copending application filed ptior to 
the first application-patent?—Levine, “The 
Use of Applicant’s Own Patent as a Refer- 
ence Against His’ Own Parent Co-Pending 
Case,” Journal of the Patent Office Society, 
September, 1950. 


Is It a Woman’s Privilege to Change Her 
Mind? . . . Separation agreements and 
the impact of changed economic conditions 
are given consideration by the authors. 
Decisional history in the courts of New York 
State is reviewed.—McNiece and Thornton, 
“Separation Agreements and Changed 
Conditions,” St. John’s Law Review, De- 
cember, 1950. 


Loss of Citizenship Here is a 
lengthy summing-up of the historical de- 
velopment of statutory expatriation.— 
Roche, “The Loss of American Nationality 
—The Development of Statutory Expatria- 
tion,” University of Pennsylvania Law 
Review, October, 1950. 


Continued from page 166 





an individual who became intoxicated, and 
by reason thereof, caused the person or cor- 
poration to sustain a loss under the con- 
tract. Not only would this result produce 
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a flood of spurious litigation, but it would 
unwarrantably shift the burden of economic 
loss upon the dram shop keepers, and per- 
vert the avowed purpose of the statute.” 


The result reached in that Illinois case 
seems correct from just about any analysis 
and certainly stands as an unfavorable prece- 
dent to automobile insurers who might bring 
such an action in any of the twenty states 
now having civil damage acts. A moment's 
consideration will indicate, however, that the 





SHAKESPEARE ON SPIRITS 


O God, that men should put an enemy 
in their mouths to steal away their 
brains! that we should, with joy, 
pleasance, revel and applause, trans- 
form ourselves into beasts! 


—Othello, IT, 3 


obstacle is far from insuperable. All that 
would be necessary to cut down the insur- 
er’s liability would be an awareness on the 
part of the injured persons that they have 
a more profitable remedy (for exemplary 
as well as actual damages) by the simple 
expedient of joining the tortfeasor and the 
vendor. Any consequent judgment, though 
joint and several against each defendant, 
would in practice be shared by the vendor’s 
surety and X’s auto insurer. As a matter of 
fact, such joinders were not uncommon prior 
to the Economy Auto case (see, for example, 
Suppe v. Sako, 12 CCH AvutToMosILe Cases 
148, 311 Ill. App. 459, 36 N. E. (2d) 603 
(1941)), and defense counsel say that an 
increasing number of such joinders are now 
being made. 


The Economy Auto result might also have 
been different if the insurer had contracted 
with the injured persons to pay for collision 
damage. The assured would then have been 
a person injured by the intoxicated tortfeasor, 
and the collision insurer would be the suc- 
cessor to its assured’s rights to the amount 
of the indemnity. 


A third twist on subrogation aspects was 
presented last year in the Michigan case of 
McDan‘el et al. v. Crapo et al., 33 CCH Avuto- 
MOBILE Cases 265, 326 Mich. 555, 40 N. W. 
(2d) 724 (1950). The plaintiffs in that case 
were copartners, who were in the business 
of selling automobiles, and their liability 
insurer. One of the partners permitted his 
nineteen-year-old son, X, to use an insured 
truck to attend a ball game. During his 
trip X purchased some beer from the de- 
fendant tavern keeper and struck another 
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automobile while driving in an intoxicated 
condition. The other driver was injured 
and both vehicles were damaged. Resulting 
judgments against the partner, his son and 
the partnership were paid by the partner- 
ship’s liability insurer. The partnership and 
its assignee-insurer then brought an action 
against the vendor and his surety, seeking a 
judgment for the damage to the partnership's 
truck and for the amount the insurer paid 
in satisfying the judgments. 


The Supreme Court of Michigan summaril 
rejected the argument that the partnership's 
insurer had no cause of action either as a 
“person” under the Michigan civil damage 
act or by assignment from such a “person.” 
The partnership is a person for purposes of 
the statute, the court held, and even if the 
partnership were negligent under the Uni- 
form Motor Vehicle Act (Section 256.301 ff. 
of 2 Michigan Compiled Laws 1948) in 
allowing X to use the truck, that negli- 
gence would not preclude the partnership 
from recovery against the tavern keeper and 
his surety. The partnership’s surety might 
not have a cause of action “in its own right,” 
the court acknowledged, with a citation to 
the Economy Auto case; but “the controlling 
statute... [the Michigan civil damage act] 
does not prohibit, and the ‘real party in in- 
terest’ statute expressly permits an 
assignment of the cause by an injured ‘per- 
son’.” In thus holding that the insurer 
stood sufficiently in the partnership’s shoes 
to maintain the action, the supreme court 
reversed the judgment on the pleadings 
entered for the defendants by the trial court. 


Proximate Cause 


Overlapping the question of who may be 
a plaintiff is the question, How do the rules 
regarding proximatt cause apply to the civil 
damage cases? Most of the cases arising in 
this connection have related to statutes 
which give a right of action to one injured 
“in person or property, or means of sup- 


port, by any intoxicated person, or in con- 


sequence of the intoxication, habitual or 
otherwise, of any person.” 


“Where an action is brought for damages 
for the affirmative act of an intoxicated per- 
son the courts are practically unanimous in 
holding it is unnecessary to show the intox- 
ication was the proximate cause of the in- 
jury, but where the action is based on the 
clause ‘in consequence of the intoxication’, 
or its equivalent, it has usually been held 
necessary to prove the intoxication proxi- 
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mately caused the damage.” Thompson v. 
Wogan, 309 Ill. App. 413, 33 N. E. (2d) 151, 
152 (1941). 

In Shugart v. Egan, 83 Ill. 56, 25 Am. Rep. 
359 (1876), a drunken husband insulted and 
menaced a party who then stabbed him. The 
court held the intoxication was not the cause of 
the injury to the wife’s support, adopting the 
statement that the law “contenteth itself 
with the immediate cause.” In Schmidt et al. 
v. Mitchell, 84 Ill, 195, 25 Am. Rep. 446 
(1876), the husband became drunk, attacked 
the home of another party and while doing 
so received a slight wound from a pistol 
shot. By reason of his neglect in refusing 
to follow the advice of his surgeon this 
slight wound resulted in his death. The 
intoxication was held to be a cause too 
remote to permit recovery. In each of these 
cases two judges dissented. 

Those cases were distinguished in the later 
case of Schroder v. Crawford, 94 Ill. 357, 34 
Am. Rep. 236 (1880), where the husband’s 
dead body was found crushed and mangled 
on a railroad track about 5:00 o’clock on 
“the morning after.” The husband had to 
cross those tracks on his way home from 
the tavern. The court said the case was not 
one involving the criminal act of a third 
party, and that the death of the deceased 
was the natural and probable result of his 
intoxication. 

But here, as well as in the ordinary tort 
cases, it is not difficult to find cases that 
are conflicting when proximate cause is in- 
volved. For example, three later cases from 
the same jurisdiction as the above cases al- 
low recovery despite the intervening crim- 
inal act: Jones: v. Keilbach, 295 Ill. App. 598, 
15 N. E, (2d) 618 (1938); Haw v, 1933 Grill, 
297 Ill. App. 37, 17 N. E. (2d) 70 (1938) ; 
Thompson v. Wogan, 309 Ill. App. 413, 33 
N. E, (2d) 151 (1941). Possibly a distin- 
guishing factor could be asserted since in 
each of these three latter cases the tort- 
feasor was either the vendor or a servant 
of the vendor. But in none of the opinions 
was this fact emphasized, and neither was 
there any discussion of the rules regarding 
the liability of a master for the torts of his 
servant. 


Extraterritorial Effect 


Whether a civil damage act has any ex- 


traterritorial effect was considered in the 
early New York case of Goodwin v. Young, 
34 Hun. (N. Y.) 252 (1884). There plaintiff’s 
servant, Connolly, went from Vermont to 
New York with a team of horses belonging 
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to plaintiff. While in New York’ Connolly 
was sold intoxicating liquor by the defend- 
ant. Upon Connolly’s return to Vermont 
and due to his neglect, one of plaintiff's 
horses died. Suit was brought in New 
York under the New York Dram Shop Act. 
The reviewing New York court affirmed the 
judgment of the trial court, saying in part: 
“The sale of liquor was not a wrongful act, 
either at common law or by the statute. ... 
The wrongful act ... was done in Vermont. 
... But our statute gives a cause of action 
for the injury, and this, as it is a special 
statutory provision, must refer to an injury 
done in this State. It cannot be intended to 
have an extra-territorial effect.” 


The same question arose in Illinois just 
three months ago in the case of Eldridge v. 
Don Beachcomber, Inc., 95 N. E. (2d) 512 
(Ill. App., 1950). One Slaughter became in- 
toxicated at a restaurant in Chicago, then 
drove into Indiana, where he injured the 
plaintiff. In its opinion, the Illinois Appel- 
late Court cited the case of Wintersteen v. 
National Cooperage Company, 361 Ill. 95, 197 
N. E. 578 (1935), where the plaintiff was 
injured upon opening a freight car in Penn- 
sylvania, due to the negligent loading of the 
barrels onto the car in Illinois. In the Winter- 
Steen case the plaintiff was allowed dam- 
ages, but the Illinois Appellate Court said 
that case was different from the Eldridge 
case in two respects: (1) The wrong in the 
Wintersteen case occurred in Illinois, where- 
as the wrong in the Eldridge case occurred 
in Indiana; (2) the wrong in the Wintersteen 
case was a common-law tort, whereas the 
only wrong in the Eldridge case which could 
be charged to the defendant existed only 
because of the civil damage statute, which 
could not be given extraterritorial effect. 
Consequently, Eldridge could not recover 
damages. 


Damages 


Frequent questions involving damages 
under the liquor control statutes are sub- 
stantiaHy similar to those arising in ordi- 
nary tort cases. They usually involve the 
question of whether the jury’s award was 
excessive. A 1941 Illinois case, Wiedow v. 
Carpenter, 310 Ill. App. 394, 34 N. E. (2d) 
83 (1941), considered that question on the 
following facts. Plaintiff enjoyed a glass of 
beer in a tavern for about twenty minutes, 
and then started to leave. He was carrying 
two bundles and accidentally dropped one. 
As he stooped over to pick it up, another 
patron of the tavern who was intoxicated 
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fired a blank cartridge from a pencil gun 
into the plaintiff’s rectum. The plaintiff was 
hospitalized for three months and there was 
evidence that, despite extensive surgery, he 
would suffer from rectal trouble for the rest 
of his life. The fact that his bowels moved 
unconsciously involved not only physical 
inconvenience and suffering but also de- 
prived him of employment possibilities, due 
to the reluctance of others to remain in his 
company. The plaintiff was sixty-three years 
of age when he was injured. His weight 
decreased from 174 pounds to 155 pounds. 
Prior to his injury he earned ten dollars per 
day, but after he left the hospital he could 
earn only six dollars per day. The court 
said not only that the damage award of 
$20,000 was not excessive but that “the 
amount of the verdict does not indicate that 
exemplary damages were allowed.” 


Since that case was decided, the Illinois 
act has been amended so as to limit dam- 
ages to $15,000. The 1949 amendment reads 
as follows: “recovery under this Act for in- 
jury to the person or to the property of any 
person or for loss of means of support re- 
sulting from the death or injury of any person 
as aforesaid, shall not exceed $15,000... .” 


There is little doubt but what that 
language would allow a widow and five chil- 
dren each to recover the statutory maxi- 
mum, if the deceased husband and father 
had a correspondingly large income. Pos- 
sibly, also, a single plaintiff could recover 
$45,000 if he or she could prove $15,000 in- 
juries to each separable element of person, 
property and means of support, as men- 
tioned in the statute. On somewhat differ- 
ent grounds, it might similarly be reasoned 
that this limitation of damages, which is un- 
usual among the civil damage statutes, will 
not make much practical difference in the 
size of the judgments that will be awarded: 
One attorney interested in the problem ex- 
amined over 1,000 cases decided before the 
1949 amendment and found only seven where 
the awards exceeded $15,000 to one person. But 
in a very large number of the cases the dam- 
ages awarded a single plaintiff exceeded $7,500. 


The reader may be surprised by the rela- 
tively large number of Illinois cases which 
have been cited in this Report. This pro- 
portion probably roughly approximates the 
ratio of Illinois cases (to those of other 
states) which have been carried up on ap- 
peal since 1933. It would, however, be a 
mistake to infer that the same ratios obtain 
in the courts of original jurisdiction. It 
seems probable that there was, for some 
time after 1934, a general policy or proce- 
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dure among Illinois liquor liability insurers 
of litigating each case and appealing every 
questionable decision. 


Social Policy 


In concluding this discussion of the civil 
damage problems, some consideration should 
be directed to the question of whether the 
civil damage statutes are “good” laws. There 
would, of course, be no hope of getting 
agreement on this score among the several 
different groups of interests directly involved. 
Auto insurers, prospective plaintiffs and pos- 
sibly some other insurance companies could 
be expected to favor the maintenance and 
extension of such statutes, while retail liquor 
merchants and the owners of their premises 
could be expected to oppose them. 


The 1950 edition of Accident Facts, pub- 
lished by the National Safety Council, states 
(on page 51) that “A driver or a pedestrian 
was reported to have been drinking in one 
out of four fatal [automobile] accidents” in 
1949, This figure and its components are 
approximately the same as for 1948. How- 
ever, the figures are based on weighted 
averages of reports from only eighteen to 
twenty-two states, and the reports contain 
no implication that intoxication was the 
cause of the accidents. If a great deal more 
data were available, some definite conclusion 
might be reached as to the need for some 
type of civil damage legislation where it is 
not now in force. At present, however, there 
is insufficient data available to make any 
large generalizations, 


About the only common reference frame- 
work possible for discussion among disin- 
terested people would seem to involve the 
question whether the social cost of injuries 
arising out of the sale and consumption of 
liquor should be borne by the injured per- 
sons, by society or by the business and its 
customers—it being assumed that most of 
the civil damage cases involve impecunious 
tortfeasors. 


Thus formulated in the abstract, that 
question would probably find a majority of 
disinterested people favoring legislation that 
would put the cost of the injuries upon the 
liquor industry. Since this is itself only a 
guess, even less dignity could be accorded 
any estimation of the answers to questions 
of detail like the following: Should the 
owner of the premises be liable? Should the 
vendor be immune unless he sells to a per- 
son already intoxicated? Should there be com- 
pulsory insurance for retail liquor distrib- 
utors? 
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| Cases Involving Negligence, 
| as Reported by CCH NEG- 
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Res Ipsa Loquitur— 
No Possibility of Intervening Force 


Plaintiff was a five-year-old child whose 
left eye was destroyed as the result of flying 
glass from an exploding beverage bottle. 


His mother had purchased several. cases 
of the beverage from defendant bottling 
company to serve as refreshments for a Sun- 
day School class party. An affirmative 
showing of proper handling was made from 
the time of the purchase until the time of 
the party. At the party, however, some six- 
teen to twenty children got their own bottles 
from the tub in which the drinks were iced 
down. There was a complete absence of 
evidence to show that nothing happened 
during the progress of the party which con- 
tributed to or caused the explosion and the 
resulting unfortunate injury. 


The trial court charged the jury under 
the res ipsa loquitur theory. 


This was error, the reviewing court said. 
“We hold that it was necessary for the 
plaintiff to exclude the possibilities of in- 
jury to the bottle which possibilities were 
obviously not remote when a goodly number 
of frolicking youngsters may have in some 
way damaged the bottle. In other words, 
the plaintiff has failed to negate the possi- 
bility of an intervening force which must 
be done before the doctrine of res ipsa 


Negligence 


from ‘AN. Jurisdictions 


* 


loquitur can be called into play.”—Henning, 
etc. v. Thompson, d.b.a. Key West Coca Cola 
Bottling Company. Florida Supreme Court. 
Filed April 14, 1950. 18 CCH NeEGLIGENCE 
CASEs 269. 


Retailer Liable 
for Deleterious Canned Goods 


On the theory of implied warranty, is a 
retailer liable for injuries caused by deleterious 
substances in products sold by him which 
are contained in cans or sealed packages? 
A recent decision in Florida held that be- 
cause the retailer is experienced in buying 
from manufacturers, is acquainted with their 
products and relies upon their representa- 
tions, and because the public has the right 
to expect the food which it buys to be 
wholesome, there should be no legal dis- 
tinction as to liability as between the manu- 
facturer and the retailer. If the implied 
warranty theory in regard to the sale of 
goods is to hold at all, said the court, it 
should hold most strongly in regard to the 
sale of food so that the health of the public 
will not be jeopardized. A concurring opin- 
ion considered the protection of both the 
buyer and the retailer. It stated that if the 
injured buyer could not sue the retailer, 
in some instances, as in the case of a foreign 
manufacturer, he would not be able to sue 
at all. The retailer, it said, should in turn 
be allowed to sue the manufacturer; he 
could protect himself from bankruptcy, 
should he be sued, by buying only from 
“responsible manufacturers within the juris- 
diction of the courts in which he might enter 
suit."—Sencer et vir v. Carl’s Markets, Inc. 
Florida Supreme Court. Filed April 14, 
1950. 18 CCH NeEcLicence Cases 275. 
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Fall on Escalator— 
Storekeeper'’s Liability 


Plaintiff, who was injured when a large 
woman riding ahead of her on an escalator 
fell backward against her, causing-her to 
fall, sued defendant store, charging negli- 
gence in causing the escalator to’ be stopped 
suddenly, in allowing stop buttons to be 
placed so that unauthorized persons could 
stop the escalator, and in failing to have a 
guard stationed at the escalator to warn 
people to use the hand rail. The woman 
who was riding ahead of plaintiff had been 
acting silly and plaintiff, thinking she might 
fall, had told her to grasp the rail. A clerk, 
who had been instructed to stop the esca- 
lator in an emergency, did so when she 
heard what shé thought was a scream. 


The trial court directed a verdict for de- 
fendant and the reviewing court affirmed 
this verdict, holding that there was no negli- 
gence involved in stopping the escalator or 
in not providing guards and that the stop- 
ping of the escalator was not the proximate 
cause of the accident since such stopping 
would cause a person to fall forward rather 
than backward.—Ford et ux. v. Leonard's. 
Texas Court of Civil Appeals, Second Su- 
preme Judicial District. 18 CCH NeEct1- 
GENCE CASES 281. 


Tenant's Liability for Broken Window 
Abutting Sidewalk 


Plaintiffs brought two separate actions 
against a building owner and his tenant 
grounded upon the defendants’ alleged neg- 
ligence and maintenance of a nuisance as the 
proximate cause of injuries suffered by the 
minor plaintiff. The two actions were tried 
together, and plaintiffs’ proofs established 
that the minor slipped and fell while walk- 
ing on the sidewalk in front of the defend- 
ants’ premises, the fall causing her to come 
into contact with the jagged edges of a 
shattered plate glass window of the front 
part of the premises occupied by the tenant, 
which he had rented from the building 
owner. The glass window had been broken 
approximately three weeks prior to the acci- 
dent and had not been repaired. 


Plaintiff appealed from the trial court’s 
dismissal of both actions. 

The reviewing court said that the prevail- 
ing rule in New Jersey is that a landlord 
is under no duty to make repairs to leased 
premises unless he had contracted to do so, 
or unless the defective conditions exist as 


222 


to a portion of the premises used in common 
by all tenants. The dismissal of the action 
against the owner was therefore proper. 


However, the court continued, the ten- 
ant’s failure to make necessary repairs to 
the plate glass window, and thereby elimi- 
nate a condition fraught with danger to the 
public, did not meet the standard of care 
to be exercised by a reasonably prudent 
person to provide sufficient safeguards to 
render his premises safe to the traveling 
public. Plaintiffs had established a prima- 
facie case of negligence against the tenant 
and it was error to direct a dismissal as to 
him.—Ross, etc., et al. v. Tetradis. New Jersey 
Superior Court, Appellate Division. April 
25, 1950. 18 CCH NEGLIGENCE CAsEs 292. 


Not-for-Profit Hospital Held Liable 
for Nurses’ Negligence 


Reversing prior decisions, the Iowa Su- 
preme Court has ruled that a charitable insti- 
tution is liable for damages in a negligence 


case when it “does good in the wrong way.”: 


The case came before the court on this 
single point, when a woman sued a hospital 
for alleged negligence on the part of its 
nurses. The lower court had dismissed the 
suit on the ground that the hospital, as a 
not-for-profit corporation, was not liable. 


The decision reviewed a whole group of 
theories on which the earlier cases had re- 
lied. The “trust fund” theory is that the 
funds creating the institution were donated 
for charitable use, and to make the funds 
available for damages would thwart the 
purpose of the donors. A second theory is 
that since the institution receives no benefit 
from the work of its employees, being not 
for profit, it cannot be held liable for their 
actions. 


The waiver theory is that a beneficiary of 
charity accepts it with the knowledge that 
the assets of the institution are not available 
in damages. The public policy theory, that 
it is better for the public at large to let the 
individual bear an injury rather than make 
the institution liable, was, in the opinion of 
the court, the controlling factor in the previ- 
ous decisions. 

However, the opinion went on, “Public 
policy . . . is not quiescent but active. A 
policy adopted today as being in the public 
good, unlike the Ten Commandments, is not 
necessarily an ever enduring thing. As 
times and perspectives change, so changes 
the policy.” 
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Historically, the court continued, this 
policy was adopted at a time when hospitals 
were few in number and were run with 
money donated by public-spirited citizens. 
“The fact that the courts may have at an 
early date, in response to what appeared 
good as a matter of policy, created an im- 
munity, does not appear to us a sound rea- 
son for continuing the same, when under all 
legal theories it is basically unsound and 
especially so when the reasons upon which 
it was built no longer exist,” the court said. 
“The law’s emphasis generally is on liability, 
rather than immunity, for wrongdoing. 
Charity is no defense. It is for the legis- 
lature, not the courts, to create and grant 
immunity.”—Haynes v. Presbyterian Hospital 
Association. Iowa Supreme Court. Filed 
December 12, 1950. 18 CCH NEGLIGENCE 


Cases 1022. 


Employer Independently Liable 
When Third Party Shoots Gun 


The owner of a store who collected fire- 
arms on the side brought out two of his 
guns to show to a prospective customer, and 
left a loaded shell in one. When the cus- 
tomer pulled the trigger a clerk in the store 
was shot. 

The clerk received a cash settlement from 
the man who had pulled the trigger and 
sued his employer. A jury decided in his 
favor and an award of damages was made. 
The employer appealed. : 

The court of appeals held that the jury 
was justified in deciding that the defendant 
did not act prudently when he left one car- 
tridge in the gun. “The trial judge properly 
submitted the case to the jury on defend- 
ant’s negligence.” 

Also agreeing with the trial court, the 
court said that a covenant not to sue be- 
tween the man who fired the gun and the 
victim was not a release of the clerk’s claim 
against his boss. Furthermore, the doctrine 
of intervening cause was not applicable since 
the trigger snapper did not know one car- 
tridge was left in the pistol—Levitan v. 
Banniza, Tennessee Court of Appeals, Mid- 
dle Section. Filed November 3, 1950. 18 
CCH NEGLIGENCE CasEs 953. 


Bailee Fails to Deliver Trousers— 
liable for Value of Suit 


Plaintiff alleged that he delivered a two- 
piece suit to defendant to be cleaned and 
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pressed and that defendant failed to return 
the trousers. He sued for the full value of 
the suit because the coat was worthless to 
him by itself. Plaintiff lived at a fraternity 
house, where the cleaning, when finished, 
was left by defendant on a rack to be picked 
up by its respective owners. When plain- 
tiff picked up his suit he discovered that the 
trousers on the hanger with the coat were 
not his. He delivered them to their proper 
owner, but was not able to get his own from 
defendant. In a suit brought by plaintiff, 
the trial court rendered him a judgment for 


the full value of the suit, and defendant 
appealed. 


Defendant contended that failure to rede- 
liver ‘was not proved, grounding his conten- 
tion on his own testimony that all the 
clothing received was returned and on the 
fact that plaintiff did not take his suit from 
the rack until several days after the clothing 
was left there. There was no specific testi- 
mony that the trousers of plaintiff had been 
delivered, however, and there was no testi- 
mony that the clothing had been disturbed 
while on the rack. Therefore, said the court, 
“No presumption can be indulged that the 
clothing on the hanger had been tampered 
with. In such situation the coat and 
trousers which plaintiff took from the rack 
constitute the delivery made by defendant 
and same is insufficient.” 


The measure of damages was then under 
scrutiny of the court. Defendant claimed 
that “Recovery in a bailment suit is the statu- 
tory measure of damages rather than the 
price paid for property at some distant prior 
date,” and that the trial jury should have 
been instructed to this effect. The court 
held that since the coat was worthless to 
plaintiff without the trousers and since the 
trousers could not be replaced, their loss 
constituted a total loss of the suit; since 
the suit had been worn only four times, it 
could be said to be worth its original price. 


Defendant also contended that plaintiff, 
by keeping the suit, was estopped from 
claiming it was the wrong suit in whole or 
in part. This contention the court held to 
be without merit. Since plaintiff received 
no benefit by keeping the coat and defend- 
ant suffered no detriment (under the evi- 
dence it was of no value to either party), 
there was no basis for estoppel. Judgment 
affirmed.—Gouge v. Hoge. Oklahoma Su- 
preme Court. Filed May 31, 1950. 18 CCH 
NEGLIGENCE CAsEs 421. 
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Leaving Maternity Patient Alone 
in Labor Room Is Negligence 


Is a hospital negligent in not barring or 
locking the windows of its labor room and 
in leaving a patient momentarily unattended 
there? 


Plaintiff's decedent, in the advanced 
stages of labor, was seized suddenly with a 
mental derangement called intrapartum psy- 
chosis, and jumped out the window of the 
labor room of defendant hospital to her 
death. The nurse in charge of the labor 
room had stepped out for a moment to an- 
swer the telephone, in accordance with her 
duties. While she was so engaged, the in- 
terior of the labor room was out of her 
sight, and, since the window was unlocked, 
there was nothing to keep the patient from 
jumping out. 


Intrapartum psychosis is a recognized 
hazard of childbirth, but three testifying 
obstetricians in their experience of 300,000 
births had never seen a case of it. Decedent 
had given normal birth to two children, was 
under the direction of her own physician 
who ‘gave no instructions as to special care, 
and had shown no previous abnormal signs. 
The three physicians testified that there 
was no custom or requirement in the city 
that windows in labor rooms be locked or 
barred. None of the thirteen hospitals of 
their experience had such protection. 


Despite this testimony, the trial jury ren- 
dered judgment for plaintiff. The defendant 
took exception to the trial court’s instruction 
to the jury that it could be declared negli- 
gent for not locking or barring the windows. 
The Appellate Division reversed on the law 
(17 CCH NEGLIGENCE Cases 693) and or- 
dered a new trial on the ground that the ex- 
ception was validly taken. Plaintiff appealed 
on a stipulation for a judgment absolute. 


The exception, said the reviewing court, 
presented no error of law. The trial court 
did not tell the jury to base a finding of 
negligence on the absence of safeguards on 
the windows, but said: “Do you, on all the 
evidence in the case, find that the defendant 
failed to use reasonable care to avoid injury 
to the plaintiff's intestate?” The question of 
the negligence of the hospital was properly 
left to the jury, and it was instructed to base 
its decision on the evidence that defendant 
withdrew from plaintiff's decedent all per- 
sonal care without securing the window. 
This submission of the issue was right, said 
the court, and the judgment of the jury was 
affirmed.—Santos v. Unity Hospital. New 
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York Court of Appeals. July 11, 1950. 18 
CCH NEGLIGENCE CasEs 408, 


Contractor Liable for Assurance 
of Safety in Dangerous Operation 


Plaintiff, a carpenter, was working on a 
job putting: up formworks for use in the 
construction of a building. While on one 
of them, plaintiff could find no supports of 
the kind customarily used under the deck of 
the form. According to his testimony, he 
asked defendant contractor’s general super- 
intendent: “Are you going to put any shores 
underneath this 4 x 6?” and the superin- 
tendent answered: “There are no shores 
going in there. Go ahead. It is all right.” 
Plaintiff, while finishing the work on the 
platform, stepped out on it and it broke at 
a knothole, causing him to fall thirty feet 
to the ground. Plaintiff sued the general 
contractor on the basis of common-law neg- 
ligence, and was rendered a judgment in 
the trial court. The Appellate Division re- 
versed this judgment, however, “on the law 
and on the facts.” 

The reviewing court said that the ques- 
tion must be decided on the basis of whether 
the defendant’s superintendent had assumed 
such a degree of control over plaintiff as to 
render his master liable for plaintiff's in- 
jury. Since this determination was based 
on the superintendent’s words, “Go ahead. 
It is all right,” which constituted an assur- 
ance of safety, it was a question of fact for 
the jury and could not be disposed of by 
the Appellate Division as a matter of law. 

Furthermore, said the court, the question 
of plaintiff's contributory negligence was 
also one of fact, for the subordinate work- 
man has an obligation to obey his superior, 
and, when acting within his superior’s in- 
struction, cannot be said to be contributorily 
negligent as a matter of law. 

Judgment reversed and new trial granted. 
—Broderick v. Cauldwell-Wingate Company, 
Inc., et al. New York Court of Appeals. 
July 11, 1950. 18 CCH NeEcLiceNce Cases 526. 


Power Company Liable to Trespasser 
on Land of Third Party 


Plaintiff was severely injured, while a 
trespasser on the property of a third party, 
upon coming in contact with a low-hanging 
electric highline of defendant utility com- 
pany. Defendant had an easement upon the 
land over which its wires hung; the place 
where the wire was sagging was in a wood, 
removed from any road, and the wire had 
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not been short circuited because of the sag, 
so that defendant did not know of the 
damage. Plaintiff contended that because of 
the dangerous nature of its equipment de- 
fendant had a special duty to keep it from 
being a hazard to life and property; that it 
was negligent in failing to inspect, test and 
repair it from time to time as it was re- 
quired to do under the rules and regulations 
of the Corporation Commission. 


The trial court rendered a judgment for 
plaintiff, and defendant appealed, contend- 
ing that it, as one having an easement, had 
no duty to a trespasser whose presence was 
unknown, and that since plaintiff was a 
trespasser the trial court erred in giving 
instructions that it owed him the duty of 
exercising a high degree of care. 


The reviewing court said that, though 
plaintiff was trespassing on the property of 
a third party, he was not trespassing on that 
of defendant: defendant’s easement did not 
give it exclusive possession to the land un- 
der the wires; it did not give it the privilege 
of allowing any wire to remain five feet from 
the ground; “It was without authority to 
maintain its line suspended so low as to 
injure the plaintiff or other persons.” The 
defense of trespass by plaintiff would be open 
to defendant only if plaintiff had in some 
way interfered with the wires in their 
proper place. 

Consequently, defendant failed in its duty 
“to use that degree of care, caution and 
circumspection in keeping with the dangerous 
character of its business.” Judgment af- 
firmed.—Earl W. Baker Utilities Company 
v. Haney. Oklahoma Supreme Court. May 16, 
1950. 18 CCH NeEcLicENcE Cases 484, 


Notice of ‘Serious Injury” 
Satisfies Statute 


Plaintiff brought suit to recover damages 
for personal injuries sustained when he tripped 
and fell over a street marker which had 
fallen across the sidewalk.’ After plaintiff 
won a verdict, defendant appealed on the 
ground that the notice of the accident pro- 
vided the city by the plaintiff was not suf- 
ficient to satisfy the requirements of a 
Tennessee statute. 

Notice was given of the accident by a 
letter from plaintiff's attorney six days after 
the accident. At that time plaintiff’s in- 
juries had not “localized.” He had no broken 
bones nor specific injuries to any particular 
part of his body so far as he knew at that 
time. The notice to defendant stated all he 
knew about his injuries: that he suffered 
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“serious bodily injury, both external and 
internal.” When his injuries localized, his 
physician determined that plaintiff suffered 
traumatic arthritis in his left leg as a re- 
sult of the accident. 

The reviewing court held that the trial 
judge’s determination that such notice was 
sufficient was correct.—City of Nashville v. 
Seiner. Tennessee Court of Appeals. Filed 
June 30, 1950. 18 CCH Neciicence Cases 574. 


Innkeeper’s Liability Limited 


When plaintiff arrived at defendant’s hotel, 
the doorman took her suitcase and left it 
at the foot of the stairs to the lobby, in- 
structing plaintiff to leave it there while she 
went to register. Later when plaintiff came 
with a bellhop to get it, it was gone. Ina 
suit brought by plaintiff to recover for the 
loss, the trial court rendered her a judg- 
ment for $374.95. 

Defendant raised a question as to the 
amount of damages, because of an Ohio 
statute which reads: “The liability of an inn- 
keeper .. . for loss of or injury to per- 
sonal property placed in his care by his 
guests ... shall be that of a depositary for 
hire. Such liability shall not exceed... 
fifty dollars for each valise and its contents 

. so placed in his care, unless he has con- 
sented in writing with such guest to assume 
a greater liability.” Defendant appealed the 
judgment on the strength of this statute, but 
it was affirmed by the Court of Common 
Pleas. The court of appeals reversed and 
modified the judgment, and then it came 
before the supreme court on a motion to 
certify the record of the court of appeals.. 


Plaintiff claimed that the statute did not 
apply to her while she was entering the hotel 
to register, since defendant’s employee 
voluntarily accepted responsibility for the 
luggage with no intendment of bailment on 
her part or his. 


The court held, however, that the words of 
the statute stated clearly that all property 
“placed in . . . [the innkeeper’s] care by 
his guests” was covered, and that plaintiff - 
had so placed her suitcase upon entering the 
hotel. Quoting from the opinion of the court 
of appeals: “The taking in custody by an 
employee of an innkeeper, pending registra- 
tion ... of the... valises . . . of such 
guest ... is an incident to the relationship 
of innkeeper and guest, and the rules of law 
applicable to that relationship are deter- 
minative of the respective rights and liabili- 
ties of the parties,” the court affirmed the 
judgment limiting liability to fifty dollars. 
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Three judges of the court dissented, de- 
claring that the provisions of the statute, 
making reference to a “depositary for hire,” 
“clearly were designed to cover the check- 
ing of trunks or other form of baggage and 
bundles under conditions where there would 
be at least a possibility of consenting ‘in 
writing’ to the extent of or the limitation 
upon liability in case of loss.”—Korr uv. 
Thomas Emery’s Sons, Inc. Ohio Supreme 
Court. June 14, 1950. 18 CCH NEGLIGENCE 
Cases 533. 


Waiting for a Street Car— 
Contributory Negligence 


Doing what many long-suffering city resi- 
dents have often dreamed about, a man at 
rush hour stepped out on the tracks before 
an oncoming car and stood facing it with 
his hands up. As the car neared him, he 
stepped off the tracks, but not far enough. 
The car struck him and he was killed. 

His widow sued the street car company 
and the jury awarded her $12,500. On ap- 
peal the Illinois Appellate Court threw out 
the verdict. His own behavior, said the 
court, was “willful and wanton misconduct 
which proximately contributed to bring 
about the accident which resulted in his 
death.” The case was remanded with in- 
structions to enter judgment for the de- 
fendant.—Rogers, Admx., v. Chicago Transit 
Authority. Illinois Appellate Court, First 
District. June 15, 1950. 18 CCH Nectt- 
GENCE Cases 462. 


Circumstantial Evidence 
of Negligence Held Sufficient 


A young man who had received a private 
pilot’s license decided some months later 
to qualify for a commercial license, and re- 
turned to the flying school for further in- 
struction. An instructor went up with him 
on a brief flight to make sure he could 
handle the plane, and he then set off alone. 


Shortly thereafter the plane dived, leveled 
off a short distance above ground with fire 
pouring from it, and then crashed. The pilot 
was burned to death. 

His wife sued the training school for neg- 
ligence. Facts in the case indicated that a 
gauge on the plane had been leaking gasoline 
fumes and gasoline for about three months; 
that although it should have been inspected 
twice a week it had not been gone over by a 
licensed mechanic for four months; that a 
student pilot had tried twice to fix it, but 
had put in one five-cent washer instead of two 
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each time; and that the fumes got so strong 
that on several occasions pilots had brought 
the plane in and refused to fly it further. 


The jury found the training school guilty 
of negligence and awarded $12,500 to the 
widow. The defendant then moved for a 
judgment in its favor in spite of the verdict, 
and the trial court granted the motion on 
the grounds that the evidence was insuf- 
ficient for a jury verdict. 

On appeal, the widow got her money. The 
Mississippi Supreme Court held that negli- 
gence could be proved by circumstantial 
evidence, and that obviously something—it 
was immaterial what—had provided the 
spark which set fire to the plane in midair, 


“In our opinion the case was clearly one 
for decision by a jury, and since the jury 
found in favor of the plaintiff the action of 
the trial court in setting aside the verdict 
and entering judgment for the defendant 
was clearly erroneous,” the court said— 
Johnston v. Canton Flying Services, Inc. 
Mississippi Supreme Court. May 22, 1950. 
18 CCH NEGLIGENCE CAsEs 458. ¢ 


Franchise Determines Duty of Care 


A man whose house burned down sued 
the water company for negligence in failing 
to supply enough water to extinguish the fire. 


The utility had operated under a franchise 
issued in 1933 and a second issued in 1939. 
The later franchise provided that rates should 
be subject to regulation by the state public 
service commission, organized in 1934, and 
included a provision that the utility would 
be under no obligation to furnish service 
for fire protection. 

The victim of the fire contended that be- 
cause the water rates were the same as 
those set out in the 1933 franchise, the com- 
pany was still operating under that franchise. 
The court said that the mere fact that rates 
were unchanged had nothing to do with the 
question, particularly since the rates could 
be reviewed at any time by the public 
service commission. 

The provision against furnishing fire pro- 
tection service was also attacked as void 
because it was against the public interest. 
To this the court replied, “The city had the 
right to sell a franchise under such reason- 
able terms and provisions as it saw fit. The 
question of fire protection addressed itself 
primarily to the city and not the utility com- 
pany.” Judgment for the company was al- 
firmed.—Nerren v. Kentucky Water Service 
Company, Inc. Kentucky Court of Appeals. 
May 30, 1950. 18 CCH Necticence Cases 518. 
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LiFE 
Cases Involving Construction 
of Life, Health. and Accident 
Insurance Contracts as Reported 
by CCH LIFE INSURANCE 
REPORTS 


Layman's Construction of Clauses 
Determines Question of Repugnancy 


In a suit brought by plaintiff because 
of a dispute with his insurer as to the 
amount of money to which he was entitled 
under a health and accident policy, the 
question before the reviewing court was 
whether the construction given the dis- 
puted clauses by the trial court was correct. 


The policy insured plaintiff against “loss 
of life, limb, sight or time” arising out of 
an accident, “subject to all the pro- 
visions and limitations hereinafter con- 
tained.” The policy had written on it in 
large type, in two places, “Monthly Bene- 
fits $100.00” —“‘Maximum Monthly Benefits 
$200.00.” 


The two conflicting clauses were labeled 
“Part D” and “(c),” and read respectively 
as follows: 

“Part D, Tora 
BENEFITS For LIFE 


ACCIDENT DISABILITY 


“If such injuries, as described in the 
Insuring Clause shall wholly and 
continuously disable the Insured for one 
day or more, the Association will pay a 
monthly indemnity at the rate of One 
Hundred ($100.00) Dollars per month so 
long as the Insured lives and suffers said 
total loss of time.” 


“(c) No reduction in the benefits 
of this policy shall be made during the 
lifetime of the Insured on account of age 
except in Parts D and K which shall be 
reduced ten per cent when the Insured is 
or becomes fifty-six years of age, with 
further reduction of an equal amount effec- 
tive with each additional attained year of 
age to and including age sixty.” 


The insured was wholly disabled by an 
injury which was covered by the policy. 
He was fifty-four years of age when disa- 
bled and received $100 monthly payments 
until he was fifty-six, The dispute arose 
as to the amount of payments he should 
receive thereafter. 


The basic question considered by the 
court was the effect of clause (c) on Part 


Life, Health—Accident 


D. The lower court held that clause (c) 
reduced the insurer’s liability each year 
after plaintiff reached age fifty-six, as stated 
therein, so that each year plaintiff should 
receive payments $10 less than the previous 
year until he was sixty, from which time 
on he should receive $50 a month. The 
reviewing court held otherwise. It said, 
first of all, that the policy had to be con- 
sidered from the standpoint of a layman, 
who is not expected to know the fine points 
of legal construction, and that to a layman 
this clause could reasonably seem to mean 
that the reduction of benefits was depend- 
ent on the age of the insured when injured 
(i. e., if he were disabled before he was 
fifty-six he would receive $100 monthly 
benefits for life, but if he were injured at, 
say, age fifty-seven he would receive $80 
monthly benefits for life—the older he was 
at the time of injury the less he would 
receive). A layman reading the policy (said 
the court) would be impressed by the 
conspicuous type (bold herein) stating that 
the policy paid monthly benefits of $100 
for life, and “in view of these eye-catching 
positive statements, his interpretation of 
the reduction clause” would be as the re- 
viewing court stated rather than as the 
lower court stated. The court pointed out 
that it was not a case of the policy’s not 
having been read, but rather one of the 
interpretation which would be given the 
clause, in relation to the policy as a whole, 
by a reasonable man. 


Furthermore, even had the lower court's 
interpretation of the clause been correct, 
said the court, defendant would still have 
been fully liable because the additional pro- 
vision (c) would then be repugnant to Part 
D and, under well-established rules of con- 
struction, would have to be disregarded. 
“There is nothing in part D or the insuring 
clause that modifies [the 
statement that the insured would receive 
$100 as long as he lived and the disability 
continued] in any way”: there was no 
reference in Part D to any further clause 
limiting or clarifying its provisions. Con- 
sequently, clause (c) was irreconcilable with 
and repugnant to Part D. Under the lower 
court’s interpretation, the two clauses could 
not stand together. The court quoted 
from two earlier decisions in this respect: 
“Where two clauses of an agreement are 
repugnant, ‘the first shall be received and 
the latter rejected’.” “. a subsequent 
clause irreconcilable with a former clause 
and repugnant to the general purpose and 
intent of the contract will be set aside.” ® 
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The lower court’s judgment was reversed. 
—Hobson v. Mutual Benefit Health & Ac- 
cident Association, Inc., California District 
Court of Appeal, First District, Division 
One. September 5, 1950. 14 CCH LiFe 
Cases 603. 


Contract Providing for Forfeiture 
Must Be Enforced As Written 


In an appeal from a decree which ordered 
defendant insurance company to reinstate 
two policies of insurance on the life of 
plaintiff, the only question before the court 
was whether the policies were properly 
lapsed and ‘forfeited when the check given 
in payment of the premiums was dishonored, 
after the expiration of the grace period. 
The policy held that “failure to pay .. . 
[premiums] at maturity shall render the 
Policy absolutely null and void and the 
same shall be forfeited without further no- 
tice or action of the Directors of this As- 
sociation unless reinstated as provided 
herein.” 

Plaintiff, on the last day of grace, mailed 
to defendant insurer the check of his neigh- 
bor in payment of the premiums. He often 
sent a check of someone he knew, or a 
money order, as payment. Upon receiving 
the check, defendant sent plaintiff the cus- 
tomary receipt stating that the check would 
be considered payment of the premium 
“provided such check . . . is actually paid 
to the company on presentment for pay- 
ment in due course of business.” In due 
time defendant presented the check at the 
bank and it was dishonored because of 
insufficient funds. Defendant consequently 
returned it to plaintiff and declared the 
policies null and void because of failure to 
pay premiums within the grace period. 

Plaintiff convinced the lower court that 
the nonpayment of premiums was not his 
fault and that the lapse of his policies was 
inequitable and unconscionable. 
tended that notice should have been given 
him before the policies were declared lapsed 
and that by reason of the company’s man- 
ner of receiving payments and accepting 
endorsement of personal checks of others 
than insured, it was estopped from declar- 
ing the policies lapsed. 

Defendant argued that the lower court 
was in error in ordering the reinstatement 
of the policies, because “it is uniformly 
held that such policies lapse upon the non- 
payment of premiums within the grace 
period without further notice to the 
igsured”; because the check was accepted 
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He con- .- 


only on the condition. that it be paid upon 
presentment for payment in the due course 
of business; and because defendant “did 
not waive the right to lapse the policies 

and there is nothing in its conduct 
which would estop it from claiming the 
forfeiture.” 

The reviewing court held that the con- 
tracts must be construed according to the 
sense and meaning of their words: “Courts 
cannot under the guise of construction 
make a new contract for the parties.” The 
condition that the policy should cease upon 
delinquency of payments was of the essence 
of the contract and relief from it could not 
be granted. The check was to be con- 
sidered payment only if it were honored, 
and since it was not, it did not amount to 
a payment. Since there was nothing in 
the evidence to support the contention that 
defendant should be estopped from declar- 
ing the policies lapsed, the burden was on 


' plaintiff to prove estoppel, and this he did 


not do. The court held that the condi- 
tions of the policy relating to premium 
payments had not been complied with and 
that defendant was within its rights in 
canceling them. Judgment reversed.—Sist- 
ler v. Illinois Bankers Life Assurance Com- 
pany, Illinois Appellate Court, Fourth Dis- 
trict. September 20, 1950. 14 CCH Lire 
CasEs 594. 


NSLI—Estranged Father 
Is Not “Parent’’ 


A bill of interpleader was brought by the 
United States against two defendants, the 
father and stepfather of deceased insured, 
both claiming to have an interest in his 
NSLI policy. The father had been divorced 
from the deceased’s mother for thirteen 
years and had taken no interest in her or 
their three children from the time of their 
separation, except to make rare and inad- 
equate support payments under force of 
law. The stepfather had been married to 
the deceased’s mother for eleven years, had 
been a good and loving husband and a real 
father to his stepchildren. 

Deceased’s mother was principal bene- 
ficiary under the policy and after the death of 
the insured she received monthly benefits. 
Deceased’s stepfather was contingent bene- 
ficiary; his natural father had been inten- 
tionally excluded from any rights under 
the contract. 


Deceased’s stepfather, who carried a gun 
because of his job as a police officer, found 
his wife in a compromising situation and 
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shot and killed her in a moment of emo- 
tional disturbance. He was acquitted of 
murder in a criminal court on a defense of 
temporary insanity. 


The principal beneficiary being dead, the 
stepfather claimed the proceeds of the policy 
as contingent beneficiary and as being im 
loco parentis, arguing that since he was 
acquitted of murder his rights under the 
policy had not been forfeited; he contended 
that the rule of public policy barring pay- 
ments to a contingent beneficiary who kills 
the principal beneficiary operates only in 
the case of intentional killing. The step- 
father further stated that should his right 
to the payments be established by the court 
he would assign the right immediately to 
the two sisters of deceased, his stepdaughters. 


The natural father of deceased claimed 
an interest in the policy, contending that 
the stepfather had forfeited his rights by 
killing his wife, and that since there was 
no other named beneficiary the proceeds 
should become part of deceased’s estate 
and inure to him as father and sole heir- 
at-law. 


The first question before the court was 
whether the stepfather had forfeited his 
rights as beneficiary under the policy. The 
acquittal in a criminal court, it said, had 
no bearing on the question raised in a civil 
action. Although the court cited civil cases 
in which murder by an insane person was 
held to be an exception to the rule barring 
recovery, there was no such exception in 
regard to killing while temporarily insane. 
The stepfather, said the court, “was not 
acting in self-defense, he was not intoxi- 
cated, and, although he was under a mental 
and emotional strain caused by the mis- 
conduct of his wife, he was not an insane 
person. The killing was wrongful, unlaw- 
ful, and even under the circumstances men- 
tioned, neither justifiable nor excusable.” 
In fact, said the court, it was intentional 
in that he consciously took revenge on his 
wife’s infidelity. Consequently it barred his 
tight to recover under the policy. 


His promise of assignment, should the 
right of recovery be granted him, was of no 
avail in granting him such right, because 
such assignment could only be subsequent 
to an existing right, and, under the facts 
and the law, he had no such right. 


As to the natural father’s claim that he 
should recover under the law which assigns 
undesignated insurance to “the parent or 
Parents of the insured who last bore that 
telationship,” the court held that in view of 
his estrangement from his children for so 
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many years, he could not be considered 
such parent. The stepfather, even aside 
from being contingent beneficiary, could 
have collected as the “parent who last bore 
such relationship,” but he was barred from 
recovery on the other count. The “parent” 
having forfeited his right, then, the insur- 
ance became payable to the next class of 
beneficiary as provided by Title 38, Section 
802 (h), USCA: “if no widow, widower, 
child, or parent, to the brothers and sisters 
of the insured.” The remaining proceeds 
of the policy were therefore ordered to be 
paid to the sisters of the deceased.—U. S. 
v. Kwasniewski et al. United States Dis- 
trict Court, Eastern District of Michigan, 
Southern Division. June 9, 1950. 14 CCH 
Lire CASEs 611. 


NSLI—State Law Determines 
Beneficiary When Court Cannot 


The deceased was originally insured un- 
der NSLI policies in the amount of $10,000, 
of which his mother was principal bene- 
ficiary. When he married he advised the 
VA that he wanted to drop all but $2,000 
of this insurance, and wanted “these pay- 
ments” to be made to his wife. In order 
to change the amount of his insurance he 
filled out VA Form 336, and therein stated 
that he canceled all previous designations 
of beneficiaries and directed that the $2,000 
be paid his wife as principal beneficiary, 
or his mother as .contingent beneficiary. 
Later the VA reinstated his policies in 
the amount of $10,000, when they found 
that, at the time of dropping his insurance, 
he was totally disabled and entitled to 
have the premiums waived. The insured 
was informed of this, but made no further 
designation of beneficiary. Two years later 
he died. The question before the court 
was as to who was entitled to the $8,000 of 
insurance for which there was no benefieiary. 


The court believed that the insured was 
fully aware that his wife was beneficiary 
of $2,000 of the insurance, and that if he 
had desired to make her beneficiary of the 
other $8,000, he would have done so. He 
had canceled a previous designation of his 
mother as principal beneficiary, and he never 
indicated that he desired her to be the 
beneficiary of the $8,000. The execution of 
Form 336 was a written cancellation of his 
mother’s rights under the policies. There- 
fore, since no one was indicated as the 
beneficiary of the $8,000, the court applied 
Section 802 (u) of the Insurance Act of 
1946 (Title 38, USCA), which states that 
“in any case in which no beneficiary is 
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designated by the insured the com- 
muted value of the insurance remaining 
unpaid shall be paid in one sum to the 
estate of the insured.” Judgment in the 
amount of $8,000 was entered in favor of 
the administrator of deceased’s estate.— 
Sights v. U. S. et al. United States District 
Court, District of Columbia. February 7, 
1950. 14 CCH Lire Cases 569, 


Death Following Auto Accident 
Is Not Necessarily ‘‘Accidental’’ 


Plaintiff sought to recover double in- 
demnity for her husband’s death. Under 
the terms of his insurance policy, double 
indemnity was payable for accidental death 
which occurred “as a result, directly and 
independently of all other causes, of bodily 
injuries, effected solely through external, 
violent and accidental means, of which 

there is a visible contusion or wound 
on the exterior of the body provided, 


however, that no Accidental Death Benefit 
shall be payable if such death resulted 
; directly or indirectly from bodily 
or mental infirmity or disease in any form.” 


The deceased, who was fifty-two years 
of age, was riding in a car when it was 
hit by another car coming out of a parking 
space. The fender of deceased’s car was 
ripped and the right rear wheel blew out, 
but no further damage was done. After 
this accident, deceased began coughing blood, 
and he died about twenty minutes later. 

The lower court ruled that the accident 
caused the deceased to become disturbed 
and excited but. inflicted no physical force 
on his body. He had been suffering from 
angina pectoris, and it was held that the 
excitement of the accident brought on an 
attack of angina which resulted in coro- 
nary occlusion. Judgment was _ rendered 
for defendant insurer, and plaintiff appealed. 


Plaintiff objected to the lower court's 
finding that the deceased had not suffered 
physical injury, contending that there were 
visible contusions on his body. These con- 
tusions, however, were caused by an in- 
sufficient oxygenation of the blood, rather 
than by an exterior blow. Therefore, be- 
cause of the slight damage to the car, which 
precluded the infliction of a heavy blow on 
plaintiff, and the absence of testimony to 
show any real physical injury, the reviewing 
court held the lower court’s findings to be 
reasonable in this respect. 


Plaintiff also pleaded that her husband 
had never suffered from angina pectoris. 
However, a doctor who had examined him 
shortly after his death testified that some- 
one there had told him of symptoms, “sus- 
picious of angina pectoris,” complained 
about by the deceased for about a week 
prior to the accident. Even plaintiff ad- 
mitted that her husband had not been well 
before the accident. 


The reviewing court construed “disease,” 
as used in the policy, in the sense that a 
reasonable person would think of it—‘“an 
ailment or disorder which materially im- 
pairs, weakens, or undermines the condi- 
tion of the insured and is so considerable 
or significant that it would be characterized 
as disease or infirmity in the common 
speech of men.” “A mere frail general con- 
dition” or “a normal physical change that 
inevitably accompanies advancing years” 
would not be considered a disease, said the 
court. In the light of this definition, 
angina pectoris was found to be a digease, 
and, consequently, deceased insured’s death 
was held to have resulted “indirectly from 
; disease.” Judgment affirmed.—Ber- 
geron v. Prudential Insurance Company of 
America. New Hampshire Supreme Court. 


October 3, 1950. 14 CCH Lire Cases 592. 


THE LITTLE BYLAW THAT WASN'T THERE 


“Probably more local bar associations 
operate satisfactorily despite their con- 
stitution and by-laws than operate satis- 
factorily because of them. It is amazing 
to see how poorly drafted some of them 
are, if they have them at all. Some have 
only by-laws, some a combined constitu- 
tion and by-laws. As a matter of fact, 
in many of the smaller associations, they 
probably would have to search long and 
hard to find their copy. Recently I at- 


tended a county bar meeting, and the) 
were considering a change in a by-law. 
The secretary reported that he couldn't 
locate the record books, and didn’t know 
what the by-laws provided. Thereupon a 
member’ moved: ‘Resolved, that the by- 
laws, Whatever they may be, be amended 
as follows ’.”—Philip S. Habermann, “Con- 
stitutions and By-Laws of Local Bar 
Associations,” Journal of the American 
Judicature Society (October, 1950). 
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| Cases Involving Construction 


| of Fire and Casualty Insurance 

| Contracts, as-Reported by CCH 
FIRE — CASUALTY INSUR- 
ANCE REPORTS 


Insurer Liable for Agent's Fraud 


Plaintiff, a bank, lent money to various 
assureds to pay the defendant insurer the bal- 
ance of premiums which the assureds were 
not able to pay upon delivery of policies. 
The premiums were financed pursuant to a 
printed form or agreement supplied by the 
bank to the insured and the insurance agent. 
The agent in the case was the duly au- 
thorized agent of the defendant insurer and 
in such capacity had the right to and did 
issue many policies of insurance, and he 
had the right to and did collect premiums 
due thereon in behalf of the defendant. 

In the agreement the assured acknowl- 
edged that he had received the policy; that 
the bank had paid the premium on his 
behalf; and that he agreed to repay the 
bank according to a specified schedule. To 
secure the undertaking, the assured assigned 
to the bank all sums that might become due 
to him as return premium, The assured 
further agreed that if he failed to make the 
installment payments, the bank was au- 
thorized to have the policy canceled, and 
to notify the insurance company or its 
agent of such cancellation, so that the 
return premium should become available 
to the bank. 

The agent acknowledged notice of the 
assignment of the policies to the bank, and 
agreed to cancel the policies and assist the 
bank in obtaining the return (unearned) 
premiums if the assured failed to meet his 
obligations to the bank. ° 

Plaintiff bank had financed some sixty 
or seventy such policies in such manner, 
when it was discovered that four policies 
were nonexistent, although the premiums 
had been paid to the agent. The plaintiff 
sued to recover the amount of the premiums 
from the insurer, saying that it was liable 
for the fraud of its agent and was estopped 
from saying that the policies were not issued. 

The plaintiff said that the insurer was thus 
estopped, even if it were a fact that the 
Policies were not issued, because it had 
advanced its money on the strength of the 
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agent’s certifications and had given the 
defendant prompt notice thereof and that 
the defendant acknowledged each such no- 
tice as if the transaction were entirely 
regular and bona fide, the. bank being 
allowed to rely upon such acknowledg- 
ment for many months. 


In upholding the plaintiff’s claim, the 
court quoted from The Restatement of the 
Law of Agency prepafed by the American 
Law Institute: “A principal who puts an 
agent in a position that enables the agent, 
while apparently acting within his authority, 
to commit a fraud upon third persons is 
subject to liability to such third person for 
the fraud.” Another quotation it adopted 
was this: “In an action on a contract .of 
insurance, the insurance company is generally 
considered estopped to deny liability on any 
matter arising out of-the fraud, misconduct 
or negligence of an agent of the company. 
If either party must suffer from an in- 
surance agent’s mistake, it must be the 
insurance company, his principal.” 

Defendant relied on First Trust & Deposit 
Company v. Middlesex Mutual Fire Insurance 
Company, 18 N. Y. S. (2d) 936, wherein 
it was held that an insurance company was 
not liable for return premiums on the can- 
cellation of fictitious policies fraudulently 
executed by its agents when such agents 
were clothed with authority to issue the 
policies, But the court said the case was 
inappropriate, because in that case the 
plaintiff, in making the loans on fictitious 
papers, at all times dealt with the insurance 
agent and never with the company nor with 
the insured. However, in the case at bar, the 
plaintiff promptly notified the defendant of 
the loan and assignment, but requested and 
obtained acknowledgment in writing by the 
defendant of the receipt of the notice of 
assignment. Even if the case were analogous, 
said the court, the case should be decided 
in accordance with Louisiana law and not 
with New York law. The judgment for the 
plaintiff bank was affirmed, and the defend- 
ant was estopped from denying that the 
policies were in fact issued.—Fidelity Na- 
tional Bank of Baton Rouge v. Central 
Vanufacturers Mutual Insurance Company. 
Louisiana Court of Appeal, First Circuit. 
October 22, 1950. 7 CCH Fire anp Casuaty 
CAsEs 321. 


Wagon Shed 
Held ‘‘Attached Building” 


A case appealed to the Mississippi Su- 
preme Court involved policies on a “one 
story I-C building with I-C roof, including 
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sheds, additions and platforms attached 
thereto, while operated as a gin house.” 
The lower court had awarded judgment to 
the insured under fire and extended cover- 
age policies for damage to its wagon shed 
which was demolished by windstorm. 


The wagon shed on which the case turned 
was securely connected to the side of a 
platform on which bales of cotton were 
dumped when they émerged from the gin- 
ning process. The platform, was directly 
connected to the main building. The shed 
was used by wagons and trucks bringing 
seed cotton to the gin as a protection for 
their loads from the weather while awaiting 
their turn for ginning the cotton. When the 
shed was destroyed by wind, the insurer 
denied liability, the insured sued and re- 
covered judgment for $1,728.78, which was 
prorated against each of the appellants in 
accordance with their several proportionate 
amounts of the entire coverage. Appeal 
was made on that judgment. 


The reviewing court said that the main 
‘ point for consideration was whether or not 
the wagon shed was within the coverage 
of the policies which included the main 
building, “sheds, additions and platforms 
attached thereto.” The court noted the 
continuity of connection between the main 
gin building and the wagon shed, and held 
that the shed was within the protection of 
the policies. In support, the court cited 
Phenix Insurance Company v. Martin (Miss.), 
16 So. 417. This case was also cited, with 
approval, said the court, in Jnterstate Fire 
Insurance Company v. Nelson, 105 Miss. 437, 
62 So. 425. 

Insured’s president and insurer’s agent, 
who wrote the policies, testified that before 
issuance of the policies, the agent visited 
the premises of the insured and subsequently 
said that everything was covered. He in- 
tended to issue policies that covered the 
shed, and he, and insured, thought the 
coverage did extend that far. 

Appellant contended that this parol evi- 
dence should not have been admitted, but 
the reviewing court said, although such 
evidence did not change the policy, it did 
show what property was intended to be 
described therein where such description 
was not absolutely clear from the language 
of the policy. Therefore such evidence was 
properly admitted. 

The insurer contended further that the 
policies were void because the premium 
rate for windstorm coverage on an open 
shed, as fixed by the State Rating Bureau, 
is higher than the rate for the same cover- 
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age on an enclosed structure such as the 
gin building. In these policies the rate 
charged was only that fixed by the bureau 
for the gin building. Insurer argued that 
the policies were in violation of Section 
5833, Code of 1942. 


The higher court pointed out that the 
purpose of that statute was to prevent dis- 
crimination, rebates and special induce- 
ments. But the penalty for violation is not 
invalidation of policies; it is revocation of 
the insurer’s license to practice in the 
state. The court did not contend that there 
was any fraud for a rebate on the premium. 
The insurer said that its agent had made 
an honest mistake, and that it should escape 
liability thereby. 

The court said it would not declare a 
forfeiture under these circumstances when 
the statute did not so provide. The judg- 
ment for the plaintiff insured was therefore 
affirmed.— Queen Insurance Company of 
America et al. v. Delta Gin Company. Missis- 
sippi Supreme Court. December 4, 1950, 
7CCH Fire ann Casuatty CAsEs 328. 


Mortgagor and Mortgagee Have 
Separate and Distinct Interests 


Defendant insurer appealed from a judg- 
ment requiring it to pay damages for the 


destruction of property covered by its stand- , 


ard fire insurance policy. The property had 
been insured with defendant for $800. Later 
plaintiff had mortgaged the property for 
$1,500, and the mortgagee had requested 
that he insure it for that sum. Plaintiff 
sought to increase his insurance but was 
told by his insurer that the property was 
not worth more than $800. Consequently, 
he never did anything more about the mat- 
ter. Meanwhile, the mortgagee, not hearing 
from him as to the condition of his insur- 
ance, obtained a $1,500 binder policy on the 
property to protect its interest in the event 
of loss. Defendant alleged that since the 
mortgagee had procured additional insurance 
it was not liable under the policy. Even if 
it were liable, it said, it could be held to be 
so only to the extent of its pro-rata share 
of the whole insurance. 


To the contention that the mortgagee’s 
policy annulled that of the insured, the court 
answered that “there could be no... sub- 
stitution [of policies] in the absence of an 
agreement to that effect by the parties in 
interest.” Since there was no such agree- 
ment, and since plaintiff did not even know 
about the insurance taken out by the mort- 
gagee, it could not be said that plaintiff 
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violated the conditions of his policy. Fur- 
thermore, the mortgagee took out insurance 
for its protection, and its interests were 
separate and distinct from those of the mort- 
gagor. The procurement of insurance by the 
mortgagee’ to protect its own interest did 
not constitute a breach of the condition in 
plaintiff's policy, because it was different 
rather than additional insurance. 


Prorating, said the court, extends only 
to insurance on the same property or, as in 
this case, the same interest. Since the two 
polictes covered separate interests, defend- 
ant owed to plaintiff the full amount of his 
intetest, which was the full amount of his 
policy. Judgement affirmed.—Murdaugh v. 
Traders & Mechanics Insurance Company. 
South Carolina Supreme Court. Filed No- 
vember 28, 1950. 7 CCH Fire anp CASUALTY 
Cases 345. 


Condition Waived by Notice 
of Breach and Retention of Premium 


Action had been brought by appellee on a 
fire insurance policy for $7,000 and judgment 
obtained by him for that amount. The policy 
was on a frame building in Dallas, Texas, 
that was destroyed by fire July 12, 1948. 


The policy contained a provision that it 
should be void if the house became vacant 
for more than thirty consecutive days. The 
insurer denied liability on the grounds that 
the appellee had violated this provision. 
The insured claimed that the insurer had 
waived the forfeiture clause by its retention 
of the premium and its failure to cancel the 
policy, despite the fact it had notice of the 
vacancy long before the fire and continued 
to have such notice until the time of the fire. 


The court said that under Texas law it is 
well settled that when the insurer acquires 
full knowledge of facts sufficient to work a 
forfeiture of its policy, and does.not cancel 
the policy but retains the unearned premium, 
it waives the condition and is estopped to 
claim a forfeiture. It is equally well settled, 
went on the court, that a provision in the 
policy against the waiver of any such condi- 
tion, except by written endorsement thereof, 
is ineffectual to prevent a parol waiver 
thereof by an authorized agent acting within 
the scope of his authority. The judgment 
appealed from was therefore affirmed.— 
American Fire and Casualty Company v. 
Eastham. United States Court of Appeals 
for the Fifth Circuit. December 6, 1950. 7 
CCH Fire anp Casuatty Cases 330. 
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Substantial Evidence Required That 
Notice of Assessment Is Received 


Plaintiff’s house burned down, and the de- 
fendant insurer refused to pay the proceeds 
of her policy on the ground that plaintiff had 
failed to pay an assessment duly levied on 
the risks insured. 


Defendant had originally insured the 
property in the name of plaint#ff’s prede- 
cessor in title. When plaintiff purchased the 
property the policy was assigned to her and 
the insurer consented in writing to the as- 
signment. But plaintiff’s address was re- 
corded in the books of the defendant insurer 
as being “606 Wisconsin Avenue, Milwaukee 
3, Wisconsin,” which address described an 
office building containing some five hundred 
offices including the office of plaintiff’s at- 
torney, who represented the plaintiff in the 
purchase of the premises. The residence in- 
sured was located at an entirely different ad- 
dress in Milwaukee. 


On November 12, 1946, the defendant 
mailed to the plaintiff, at 606 Wisconsin 
Avenue, a notice of the assessment. Plain- 
tiff claimed she never received the notice, 
and the notice was not returned to the de- 
fendant despite the fact that the envelope 
contained a printed return address in the 
upper left-hand corner. On November 15, 
1946, defendant published in a county news- 
paper notice of the assessment, in accord- 
ance with the terms of Section 202.11 of the 
Wisconsin statutes. There was testimony 
by plaintiff’s attorney that he had told the. 
secretary of the defendant company to notify 
the plaintiff in his care (at 606 Wisconsin 
Avenue) of any matters pertaining to the in- 
surance; the secretary of the insurer testified 
that he remembered talking with the plain- 
tiff’s attorney but that he did not recollect 
any such specific instructions as described. 


In December, 1946, one day after plain- 
tiff’s default in the payment of the assess- 
ment, she took out additional insurance on 
the same property with another company, in 
approximately the same amount. Her loss 
from the later fire, however, exceeded the 
combined proceeds of the new policy as well 
as the one in dispute. 


The loss by fire occurred in May, 1947. 


Pertinent to the case was Section 202.11 (2) 
of the Wisconsin statutes, which provided 
for publication of the assessment notice 
and that: 


“Such notice, together with the proof of 
the publication thereof, shall be conclusive 
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evidence of notice of such assessment to 
every member. The secretary shall also 
notify every member by mail, using the last 
address on record, of the rate per cent of 
such assessment, and the sum due from him, 
the time when due, and to whom payment is 
to be made, which time shall not be less than 
thirty nor more than sixty days from the 
date of such notice... .” 


The trial court found that both publica- 
tfon and mailing of the notice were required 
under the statute, despite the “conclusive 
evidence” it mentions. The trial court fur- 
ther found that the address of the plaintiff 
was given to the secretary of the defendant 
insurer as 606 Wisconsin Avenue, with no 
indication of the name of her attorney, and 
that the plaintiff received the notice of the 
assessment. In reaching that last conclu- 
sion, the court took judicial notice of the 
manner in which the post office at Milwaukee 
operates and stated it to be the practice of 
the post office at Milwaukee to consult the 
city directory in an effort to reach the ad- 
dressee when mail is misdirected. The trial 
court based its finding of the plaintiff’s re- 
ceipt of notice upon the further facts that 
the letter was not returned to the insurer 
and that plaintiff purchased other insurance 
just after she defaulted in paying the assess- 
ment. Accordingly, that court rendered 
judgment for the defendant insurer, and 
plaintiff appealed. 

The reviewing court said the trial court’s 
findings were against the great weight of the 
evidence. “In view of the direct testimony 
by . .. [plaintiff's attorney] and the lack 
of recollection thereof by . . . [the insurer’s 
secretary] it must be held that a change of 
address was given to the defendant com- 
pany. ... There is nothing in the record to 
indicate ... [the practice of the Milwaukee 
post office] or that the correct address of 
the plaintiff appeared in any Milwaukee city 
director. The manner in which the post 
office in Milwaukee operates, with respect to 
misdirected mail, is not so well established, 
nor is it a matter of such common and gen- 
eral knowledge, that the court could take 
judicial notice thereof.” 


In thus holding that the plaintiff should 
recover the proceeds of the policy, the re- 
viewing court took time out to agree with 
the trial court as to the necessity for mailing, 
as well as publishing, the notice of assess- 
ment.—Huenger v. Door County Mutual In- 
surance Company, Wisconsin Supreme Court. 
Filed December 5, 1950. 7 CCH Fire AND 
CasuALty Cases 326, 
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Foreign Insurer Not Subject 
to Summons Mailed to Commissioner 


In this case, four civil actions were con- 
solidated for hearing upon motion of each 
of the four defendant insurers respectively, 
made upon special appearance to dismiss the 
action for want of jurisdiction. 


The original summons in the first case 
bore a rubber-stamp endorsement as fol- 
lows: “Service accepted. This 6 day of 
May, 1949. For'the Home Insurance Com- 
pany, William P. Hodges, Insurance Com- 
missioner.” The summons in each of the 
other three cases bore identical endorsenfent, 
except as to the name of the defendant, 


After hearing the evidence, the trial court 
found the following facts. On May 3, 1949, 
a summons was issued out of the Superior 
Court of Beaufort County in each of the 
four actions directed to the Sheriff of Beau- 
fort County. The summons and complaint 
in each action were mailed by attorneys for 
plaintiff to William P. Hodges, at that time 
the Insurance Commissioner for North 
Carolina. A check for four dollars was like- 
wise mailed to the Insurance Commissioner 
to cover his fees as described by statute. 
Each of the defendant insurers received a 
copy of the summons and complaint in each 
action in the regular course of the mails, and 
each defendant received an exact copy of the 
rubber-stamp acceptance of service appearing 
on the original summons in each action. 


The trial court found that the acceptance 
of the summonses by the Insurance Com- 
missioner, and his subsequent mailing of 
them—along with copies of the respective 
complaints—by registered mail to each of 
the defendants at its home office was valid 
service of the process in each action. 


The reviewing court disagreed and re- 
versed the judgment of the trial court. 
“Substituted service of process was un- 
known to common law, but depends upon 
statutory authorization. And a strict com- 
pliance with the provisions of such statute 
must be shown in order to support a judg- 
ment based on such substituted service. The 
inquiry must be as to whether the requisites 
of the statutes have been complied with, and 
such compliance must appear on the record.” 
Since the process was mailed to the Com- 
missioner, and not delivered to him by the 
sheriff, it was invalid.—Hodges v. Home In- 
surance Company of New York. North 
Carolina Supreme Court. Filed ‘October 1], 
1950. 7 CCH Fire anv Casuatty Cases 287. 
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Cases Involving Construction 


of Automobile Insurance Con- 
tracts, as Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Bailee's Liability Not Limited 
by Claim Check Stipulation 

Plaintiff left her car in defendants’ park- 
ing lot at 10:30 a. m., and returned for it 
at seven in the evening, only to find that it 
had been stolen. At this time the parking 
lot was closed, and none of its employees 
was about. The claim check given plaintiff 
had written on it, “We close at 6 P. M. Cars 
left later at owner’s risk,” but she had not 
read it. There were signs in the vicinity 
of the parking lot office reading: “Not 
responsible for merchandise left over 48 
hours’; “A service charge of 50¢ will be 
collected from all persons locking their ig- 
nition or taking their keys with them”; and 
“Open at 8 A. M. Close at6 P.M.” Plain- 
tiff did not see the latter two signs. No 
one called them to her attention or told 
her that for an extra charge she could take 
her car keys with ther. When defendants 
closed the lot at six o’clock, they moved 
plaintiff's car over near the office and left 
the keys in the ignition. 

The trial court found that though plaintiff 
failed to exercise ordinary care by not read- 
ing her claim check, the theft of the car 
was the result of the negligence of defend- 
ants. lefendants applied for a writ of error. 

Defendants contended that their respon- 
sibility for plaintiff’s car ended at six p. m., 
as evidenced by the claim check and plain 
signs about the parking lot office to the 
effect that they closed at that time. They 
claimed further that the foundation of bail- 
ment lies in contract, that it was their right 
to substitute a special contract for one im- 
plied in law, and that the signs and the 
claim check constituted such a contract, 
limiting their liability. 

The court cited numerous cases establish- 
ing the general rule that signs and claim 
checks are not parts of contracts of bailment 
unless they are called to the attention of 
the bailor. A person could reasonably as- 
sume that the claim check served as a means 
of identifying him, rather than as a con- 
tract; furthermore, the sign saying “We 
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close at 6 P. M.,” did not, said the court, 
clearly give notice that after six the auto- 
mobile was left at the owner’s risk. It could 
be construed to mean that no cars would 
be taken into the lot after six. Consequently, 
the court would not construe it as effecting 
an exemption from the exercise of ordinary 
care with respect to the safety of the car 
after that time. “Since . . . [plaintiff] did 
not know of the limitations expressed on 
the sign and on the claim check, and she 
was not informed that the parking lot would 
close at 6 P. M., and that the bailee would 
not be responsible for the automobile if 
left after that time it is our opinion 
that the contract of bailment did not include 
those limitations and that the obligation of 
petitioners to use ordinary care for the 
protection of the automobile did not termi- 
nate at 6 o’clock P. M.” Judgment of the 
lower court affirmed—McAshan et al. v. 
Cavitt et al. Texas Supreme Court. May 
17, 1950. 34 CCH Automosite Cases 145. 


Bailee’s Delay in Discovering Theft 
Only Speculative Ground 
for Liability 


Plaintiff was the insurer of a car. The car 
was left by its owner in defendants’ garage 
and was stolen from there. It was involved 
in an accident while being driven by the 
thief, and when it was recovered the insurer 
paid the owner the cost of repair, which it 
then sought to collect from the gar 
owners, on the premise that since the ca. 
was in their custody they were liable for 
the damage. The defendants contended that 
unless it could be shown that they were 
negligent, they had no liability. 

The car was left in the garage on Thurs- 
day, to be washed. That night it was stolen, 
but the theft was not discovered until Sat- 
urday morning when the owner returned 
to the garage to get it. The accident oc- 
curred Saturday morning. The trial court 
held that if the theft had been discovered 
Friday morning the car would probably 
have been recovered before the time of the 
accident, that defendants were negligent in 
not’ discovering the loss of the car on the 
morning after it was stolen, and that they 
had not sustained the burden of showing 
that the damage did not result from a lack 
of ordinary care. Judgment was rendered 
for plaintiff, and defendants appealed. 

The reviewing court held as follows: The 
defendants had the burden simply to prove 
that they were not negligent in the occur- 
rence of the theft. There was no controversy 
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in the lower court as to negligence in this 
regard, so the burden then was on the plain- 
tiff to show that but for the defendant’s 
delay in discovering and reporting the theft, 
the accident would not have occurred. 
Plaintiff had the burden to prove that the 
car would have been recovered and not 
merely that it might have been recovered. 
And in this respect, said the court, “The 
most that we can say is that it is within 
the realm of possibilities that they might 
have recovered it, with no showing that 
recovery was probable. We know of 
no approvable reason for the trial court 
coming to such a highly speculative conclu- 
sion.” Judgment reversed.—Minneapolis Fire 
and Marine Insurance Company, etc. v. Porter 
et al. Michigan Supreme Court. Filed June 
5, 1950. 34 CCH Avuromosite Cases 248. 


Failure to See Streetcar 
Not Necessarily Negligence 


Plaintiff brought suit against the operators 
of a street railway for injuries and damages 
incurred when his auto ran head-on into 
one of defendant’s streetcars going in the 
opposite direction from other traffic on a 
one-way street. The trial judge directed 
a verdict against plaintiff, holding him con- 
tributorily negligent as a matter of law. 
Plaintiff appealed. 


Thé streetcar ran one short block against 
traffic on the one-way street. Plaintiff swung 
his car into the middle of the street at a 
place where trucks were parked on either 
side, and ran into the streetcar which was 
coming down the one set of tracks in the 
middle of the street. Plaintiff claimed that 
he did not know of the existence of -the 
streetcar, and that he did not expect to meet 
traffic coming against him on a one-way 
street. It was established that plaintiff was 
traveling at a lawful speed; he put on his 
brakes as soon as he saw the streetcar and 
was going only one or two miles an hour 
when the collision occurred. On the other 
hand, there was testimony that the streetcar 
operator failed to obey the stop sign when 
he entered the one-way street, that he did 
not maintain a proper lookout, and that he 
did not immediately apply his brakes when 
he saw the oncoming car. 


The trial judge stated that plaintiff knew 
of the streetcar and that even if he did not, 
the presence of the tracks gave him the 
duty to make observations and see what was 
visible. Failure to make such observations 
constituted contributory negligence as a 
matter of law. 
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The reviewing court held‘ that plaintiff 
exercised the care appropriate to travel on 
a one-way street. “While the presence of 
tracks has been held to give notice of danger 
: we are unable to say that one set of 
tracks in the middle of a one-way street 
gives notice that the street cars trayel 
against the flow of vehicular traffic.” Plain- 
tiff, consequently, was not guilty of con- 
tributory negligence as a matter of law; the 
reasonableness of his conduct presented a 
jury question. Judgment reversed and cause 
remanded for a new trial_—Murray v. City of 
Detroit. Michigan Supreme Court. Filed May 
18, 1950. 34 CCH AutomosiLe Cases 262. 


Collision Insurer Held Liable 
to Insured's Vendee 


The owner of a fleet of vehicles sold fif- 
teen of them, which he had been using to 
haul milk under contract for a milk com- 
pany, to plaintiff’s decedent, who hoped to 
continue the business with the milk com- 
pany. The entire purchase price was paid 
and the certificates of title delivered on the 
afternoon of June 15, 1945. The bill of sale, 
which was executed at the same time, pro- 
vided that “The buyer shall take possession 
of the personal property herein conveyed on 
June 15, 1945, at 11:59 P. M.... All of 
the aforesaid personal property is now in 
possession of [the seller’s garage ].” 


Simultaneously with the above transac- 
tions, the seller instructed his insurance 
agent to cancel the policy of collision insur- 
ance covering the vehicles. The agent sug- 
gested waiting to see that everything turned 
out all right before canceling the insurance; 
then it was decided that, since the policy 
had to be sent some distance to the insurer, 
the seller would be protected until the time 
of the transfer, The agent sent off the 
policy that day with a direction that it 
“should be cancelled.” The week end in- 
tervening, the agent’s letter was not opened 
or acted upon until June 18 or 19. The 
policy recited, “This policy may be canceled 
by the insured by mailing to the company 
written notice stating when theréafter such 
cancelation shall be effective.” 


Plaintiff's decedent, meanwhile, arranged 
for insurance, and on June 15 he was given 
a binder insuring the newly acquired ve- 
hicles against collision damage as of June 14. 


On the afternoon of June 15, one of the 
vehicles was dispatched by the seller’s em- 
ployees on a routine duty to pick up milk 
and deliver it to the milk company. It 
did not return to the garage by 11:59 p. m., 
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and it was wrecked about 1:40 a. m. on June 


16. The buyer was deprived of its use for 
114 days. 


Thereafter, plaintiff’s decedegt, the buyer, 
sued the seller, framing two actions, one in 
contract and one in tort. In both actions, he 
joined the seller’s collision insurer. The 
seller denied liability to the buyer, alleging 
that he sold the business as well as the tan- 
gible property to the buyer, that the dam- 
aged vehicle was engaged on the business 
of the milk company at 11:59 p. m. on 
June 15 with the approval of the buyer, that 
it was manned by the buyer’s employee, 
and that, at the time of the wreck, the dam- 
aged vehicle was the property of the buyer 
and not of the seller. The seller also cross- 
complained against his insurance company, 
alleging that it was liable over to him for 
whatever judgment the buyer might recover 
against him. 

The seller’s insurance company denied 
liability on the ground that its policy was 
not in force any time after early afternoon 
on June 15, because the seller had then 
canceled it and because after such time the 
seller had neither title to nor an insurable 
interest in the vehicle. 


The trial court entered judgment in favor 
of the buyer against the seller, and in favor 
of the seller on his cross-complaint against 


his insurer. Each defendant brought this 
appeal. After entry of the judgment, plain- 
tiff died, and his administrator took his 
place upon appeal. 

Conceding that, the “conduct and circum- 
stances of the case“do not all point one 
way,” the reviewing court held that property 
in the vehicle remained in the seller at 11:59 
p.m. and was still in him when the accident 
occurred. The buyer, said the court, “did 
not provide drivers or other employees of 
his own nor did he select or direct the 
seller's employees in reference to the prop- 
erty which he was interested in; and he did 
not stand the expense or receive the com- 
pensation for what the appellants now say 
was the use of his property.” He therefore 
exercised no control over the business, and 
his obtaining insurance coverage to be effec- 
tive on June 14 was only a precautionary 
measure which would go into effect imme- 
diately upon his becoming the owner. 


The reviewing court further held that the 
seller’s policy “was certainly in effect not- 
withstanding the company’s action, on June 
I8th of dating back cancellation to 12:01 
A. M. on June 16th.” This was true, said 
the court, because the insured did not com- 
Ply with the policy provision requiring 
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written notice and because the agent did 
not state in his covering letter when the can- 
cellation should be effective. Judgment 
affirmed.—Liner, Administrator, v. Mittelstadt 
et al., The Potomac Insurance Company of the 
District of Columbia, Defendant, Appellant. 
Wisconsin Supreme Court. Filed May 2, 
1950. 34 CCH AurtomosiLe Cases 112. 


Minor Recovers Judgment 
Against Parent for Personal Tort 


In celebrating V-J Day, defendant’s de- 
cedent became quite intoxicated, and while 
in that state ordered his minor son to ac- 
company him to a distant place in an auto- 
mobile. The boy did not wish to go but was 
induced to do so by his father. The boy 
asked if he might drive, but the father 
refused to allow this and drove the car him- 
self. Their destination was on the other 
side of a mountain range, and the car was 
found three days later, the occupants dead, 
in the waters of a river in a mountain valley. 
It had plunged over a perpendicular cliff 
120 feet high. Skid marks in the road and 
the marks of the car’s course after it had 
skidded indicated that the car had been trav- 
eling at an excessive rate of speed. 


The administrator of the boy’s estate 
brought this action against the administrator 
of the father’s estate under a wrongful death 
statute, alleging that the boy’s death had 
been caused by the wilful negligence of his 
father, who had first coerced him to ride in 
the car and then had driven, in a drunken 
condition, along dangerous roads at a high 
rate of speed and without control of the car. 


The trial court returned a verdict for 
plaintiff. Defendant appealed, contending 
among other things that the verdict could 
not be sustained because an unemancipated 
minor child cannot sue its parent for a per- 
sonal tort. 


The majority of the reviewing court said 
that the common-law rule that a minor 
may not sue his parent for a personal tort 
was based upon two premises: that such 
suits would disrupt the tranquility of the 
home; and that they might work an injus- 
tice upon other members of the family who 
would be deprived of their rights through 
the recovery of the injured party. The rule 
should be modified, said the majority, to 
allow a child to sue its parent for “a wilful 
or malicious personal tort.” “By the wrong- 
ful conduct of the father in overstepping 
the bounds of the family relationship, the 
peace, security and tranquility of the home 
had already been disrupted. When the rea- 
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son for the rule ceases, the rule itself 
ceases.” ‘There was no question of injustice 
to the members of the decedents’ family, the 
majority concluded, since the suit was being 
brought for insurance. With one judge con- 
curring specially and two judges voicing a 
strong dissent, the judgment for plaintiff 
was affirmed.—Cowgill, Administrator, v. 
Boock, Administrator. Oregon Supreme Court. 
May 16, 1950. 34 CCH AuTOMOBILE CasEs 202. 


Truck Owner Not Liable 
for Unlicensed Driver's Detour 


Defendant employed a man he had seen 
driving a truck for one of his neighbors, to 
drive his truck and make a delivery with 
it. After making the delivery this tempo- 
rary employee bought some merchandise 
from defendant and asked permission to use 
the truck to deliver it to his home. De- 
fendant gave this permission, asking that 
the employee return the truck immediately. 
The employee failed to return the truck, 
and later that day, while operating it on his 
own business, struck and severely injured 
plaintiff. Ina suit brought by plaintiff, judg- 
ment was rendered for defendant. 


This employee, though there was no statu- 
tory prohibition against his having a license, 
did not possess one. Plaintiff, in bringing 
suit against defendant, contended that de- 
fendant violated the law by giving his truck 
to an unlicensed operator, and that such en- 
trustment of the truck was the proximate 
cause of his injury. The court declared, 
however, that since there was no evidence 
that the employee was not eligible for a 
license, defendant’s violation of the law in 
allowing him to drive without one had no 
causal connection with the injury. The mere 
fact of an operator’s driving without a 
license does not of itself make the owner 
liable for an injury where failure to have a 
license has no causal relation to the injury. 


Plaintiff contended further, however, that 
defendant had a common-law duty not to 
place his truck in the hands of an inex- 
perienced or incompetent driver. But, said 
the court, though a breach of this common- 
law duty would extend the owner’s liability 
beyond the scope of permission, liability was 
dependent upon knowledge on the part of 
the owner of the driver’s incompetency. The 
burden was then on the plaintiff to show 
that the employee was in fact incompetent 
and that defendant had knowledge of the 
fact. However, under the evidence the only 
incompetency the employee ever displayed 
was in colliding with plaintiff. Since de- 
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fendant could have had no knowledge of 
such incompetency, and did indeed witness 
the employee’s previous competency in 
operating a truck, he could not be held 
liable. Ther@fore, since defendant was not 
liable under the common law, and since the 
employee was operating the vehicle out- 
side the scope of his employer’s permission, 
the verdict for defendant was affirmed.— 
Gulla v. Straus. Ohio Supreme Court. July 
26, 1950. 34 CCH AuTomosILe CASEs 487. 


HE OHIO SUPREME ‘COURT ruled 

similarly in another case in which an 
employee without a driver’s license made 
use of his employer’s car beyond the scope 
of the permission given him, and ran into 
a church, damaging it. The fact that the 
employee did not have a license was not 
the cause of the accident and did not con- 
stitute any evidence of incompetency, the 
court said. “Although the possession of a 
driver’s license, regularly issued, might in- 
dicate his competency, the lack of such 
license would in itself be no evidence that 
he was not a capable, skilled and safe 
driver.” Since in this case also there was no 
evidence that the employer had any know- 
ledge of the employee’s incompetency, or 
even that he was incompetent, judgment 
was rendered for defendant.—Mt. Nebo Bap- 
tist Church v. Cleveland Crafts Company. 
Ohio Supreme Court. July 26, 1950. 34 CCH 
AUTOMOBILE CAsEs 492. 


Alley Used for Travel 
Must Be Kept Safe 


Plaintiff was injured when his car struck 
a protruding manhole cover in an alley of 


defendant city. The manhole cover was 
from six to ten inches higher than the earth 
about it; the alley was rough and unpaved. 
A jury rendered a judgment for plaintiff 
against the city, and the judgment was ap- 
pealed, defendant contending that plaintiff 
was contributorily negligent as a matter of 
law, and that a municipality is not liable to 
keep an alley in the same condition as a 
street or highway. 


The reviewing court held that since this 
city had exclusive control over its alleys and 
since it had maintained this alley for a 
number of years as a means of public travel; 
since, moreover, under its charter it had a 
duty to maintain alleys, it was negligent in 
this instance in allowing the alley to become 
a place of danger for motor vehicles. Since 
the manhole cover was not easily discernible, 
being the color of the surface of the alley, 
the question of plaintiff's contributory negli- 
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gence was one of fact and was properly 
for the jury. Judgment affirmed.—Pyman v,. 
City of Grand Rapids. Michigan Supreme 
Court. Filed May 18, 1950. 34 CCH Avto- 
MOBILE CASES 356. 


Driver Passing to Right 
Not Negligent as Matter of Law 


According to plaintiff’s testimony, he was 
following defendant’s truck when it slowed 
down, pulling over to the left side of the 
highway. Someone on the back of the truck 
signaled to plaintiff to pass to the right, and 
plaintiff went ahead. As he was passing the 
truck, it turned to the right, and rammed 
into his vehicle, turning it over and caus- 
ing serious injury to him. 

According to the testimony of defendant's 
driver, he intended to make a right turn, 
and slowed down and pulled over to the left 
in order to swing into a narrow private 
driveway on the right side of the road. He 
stated that he saw plaintiff behind him, and 
that he put on his light signal to show that 
he was going to make a right turn. (Plain- 
tiff testified that he looked for such a signal, 
but saw none.) Defendant’s other witness, 
who was riding in the back of the*truck, 
testified that he hafl signaled plaintiff to 
“stay back,” not to pass to the right. 

The trial court allowed defendant’s mo- 
tion for judgment as -of nonsuit on the 
strength of this evidence, on the ground that 
plaintiff was contributorily negligent as a 
matter of law. 

The reviewing court held that the evi- 
dence was sufficient to require its submis- 
sion to the jury. The case could not be 
bound by the rule applying to passing at 
an intersection because the driveway was 
not an intersecting highway within the 
meaning of the law. Furthermore, since the 
conduct of those in defendant’s vehicle could 
be construed as an invitation to plaintiff to 
pass to the right, his act of so passing in 
violation of the statute did not make him 
contributorily negligent as a matter of law. 
It was up to the jury to judge as to his 
negligence. Judgment reversed:—Levy v. 
Carolina Aluminum Company. North Caro- 
lina Supreme Court. May 12, 1950. 34 CCH 
AUTOMOBILE CAsES 366. 


Fraud Invalidates Release 


Plaintiff, a member of the United States 
Navy, was twenty-three years old and had 
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the equivalent of a high school education. 
He was seriously injured in a bus accident, 
and, in making settlement with the bus com- 
pany’s insurer, he signed a release of any 
claams for injuries in return for a check of 
$500, relying on the claims adjuster’s state- 
ment that because he was a member of the 
armed forces and was obtaining hospitaliza- 
tion free of charge he could recover only 
for pain and suffering, in the maximum 
amount of $500. The claims adjuster was 
a lawyer, and plaintiff was aware of this fact. 

Later, after talking to other persons, plain- 
tiff decided that he was entitled to more com- 
pensation. He returned the check to the 
insurer and, upon its refusal to accept it, 
instituted this suit. Defendant claimed 
that the release precluded plaintiff from 
prosecuting any litigation. 

The claims adjuster’s statement that plain- 
tiff could recover only for pain and suffering 
was a false statement of law. However, 
the lower court held for defendant, saying 
that “the law does not provide protection to 
an individual against a contract that he has 
improvidently or carelessly made in settle- 
ment for injuries suffered if, being of adult 
age, with a reasonable amount of education 
and intelligence and in possession of his 
normal faculties, he seés fit, in the absence 
of duress or-pressure, to accept statements 
made by or on behalf of the person by whom 
he has been injured, the falsity of which he 
nevertheless could, by reasonable inquiry, 
have ascertained.” 

The reviewing court considered this con- 
ception of the law erroneous. It quoted from 
one of its earlier decisions which said: 
“There is nothing in law or in reason which 
requires one to deal as though dealing with 
a liar or a scoundrel, or that denies the pro- 
tection of the law to the trustful who have 
been victimized by fraud .... it was never any 
credit to the law to allow one who had de- 
frauded another to defend on the ground 
that his own word should not have been be- 
lieved.” In this case, said the court, the 
reasons for vitiating the release were more 
cogent than in any previous case in that 
jurisdiction: “We find nothing unreason- 
able or imprudent in the reliance of the 
plaintiff upon the words of this attorney who 
had won the plaintiff’s confidence through 
his friendly overtures and through his mem- 
bership in an honorable profession.” De- 
cision reversed.—Sainsbury v. Pennsylvania 
Greyhound Lines, Inc. United States Court 
of Appeals for the Fourth Circuit. August 
10, 1950. 34 CCH AuromosiLe CAsEs 483. 
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Other Helpful, Informative CCH Magazines 


TAXES—tThe Tax Magazine ees “The F 


these: to 
% This magazine is published to promote sound jure no c 
thought in economic, legal and accounting every ma 
principles related to all federal and state taxa- Institute 
tion. . . . To this end it contains signed arti- 
cles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and ny — 
administrative rulings relating to tax laws, and roe 
other tax information, book reviews, etc. . . . | 
The editorial policy is to allow frank discus- 4 
sion of tax issues. Subscription rate—$6 for reas pee: | 
12 monthly issues. Write for sample copy. 


Food Drug Cosmetic Law Journal 


* Essentially, the purpose of the Journal is 
to stimulate and facilitate the exchange of 
professional views in a highly specialized field 
aes Fi of law. Each issue presents signed articles— 
ei by specialists, public officials, and other au- 
thorities—on legal problems involved in the 

preparation, packaging, labeling, storage, and 

distribution of foods, with respect to nutrition, 

health, and the general public -welfare, in ad- 

dition to notes on legislative, administrative 

and judicial developments. Issued monthly; 

subscription rate—$10 a year, including binder 

for year’s issues. Sample copy sent on request. 


Oe eee] : 


Labor Law Journal 


* Specifically designed and edited to promote 
sound thinking on labor law problems, the 
Labor Law Journal presents timely articles 
concerned with the intimate and complex aE 
relationship of Law, Labor, Government, Man- al hed 
: LAW 

agement, and Union. Month after month, the JOURNAL 
Journal brings you the serious thinking, the ; ; 
reasoned conclusions, the viewpoints, and atti- 
tudes of leaders of thought and action—on 
significant, pivotal labor law problems. 

Specialists in that field—from government, 
law, union, education, management — treat 
troublesome phases of labor law in factual, 
hard-hitting articles. No punches are pulled— 
nothing is “slanted.” Issued monthly; sub- 
scription rate—$6 a year. Sample copy on 
request. 
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